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A constitutional question seems to have 
been involved in an ordinary action for 
damages for wrongful ejection from a street 
car in Georgia. The case is Atlanta Con- 
solidated Street Ry. Co. v. Keeny, 25S. E. 
Rep. 629. It seems that a passenger on a 
street railway car tendered to the conductor, 
in payment of his fare, a half dollar coined 
in 1824. The coin was somewhat rare and 
of somewhat different appearance from coins 
of the same denomination of later dates. It 
was in fact a genuine coin of the United 
States, but the conductor pronounced it a 
counterfeit and ejected the passenger. On 
appeal it was contended, on the part of the 
railway company, that if the coin tendered, 
though genuine, was so rare or of such ap- 
pearance as to make it doubtful whether it 
was genuine the conductor had a right to re- 
fuse it if he really believed it was not gen- 
uine. But the court, very properly over- 
ruled the contention, holding that a genuine 
silver coin of the United States, though some- 
what rare and unlike those in common use, is 
nevertheless a legal tender for car fare, and 
apassenger ejected for refusal to make pay- 
ment otherwise than by tendering such a coin 
is entitled to an action for damages, and that 

the fact that the conductor declined to re- 
ceive a coin of this character because he, in 
good faith, believed it was a counterfeit, will 
not relieve the railroad company from liabil- 
ity. The court cited no authorities but the 
tase of Railroad Co. v. Morgan, 18 Atl. Rep. 
904,52 N. J. Law, 60, isin point. See also the 
more recent cases of Jersey City & B. R. Co. v. 
Morgan, 16 S. C. Rep. 276, 42 Cent. L. J. 
Gi, wherein the Supreme Court of the United 
States held that tender of a silver coin cannot 
be refused by reason of abrasion. 


————— _ 


The New York Law Journal finds an 
“American Tichborne Case’’ in the late de- 
tision of Flora v. Anderson, 75 Fed. Rep. 
217, by the Circuit Court of the United 
States for the Southern District of Ohio. An 
amination of that case undoubtedly re- 
talls some of the features of the celebrated 
Tichborne Case, which turned on the question 
ofthe identity of one claiming to be the 





‘‘missing heir’’ to the Tichborne estate. ‘It 
will be recalled that the ‘‘claimant’’ after a 
long struggle in the English courts was de- 
clared to be an impostor. In the American 
case alluded to, it became necessary, in order 
to establish plaintiff’s claim to an estate, to 
show that he was the illegitimate and con- 
cealed child of a deceased lady, the possi- 
bility of the existence of such claim never 
having been admitted in any way by the 
testator or on behalf of the estate. It ap- 
peared that by the will and codicil of one 
Nicholas Longworth, proved in Ohio in 1863, 
a certain portion of the testator’s estate was 
bequeathed in trust for the benefit of a 
daughter of testator, during her life, with 
remainder to ‘‘the issue of her body surviv- 
ing her,’’ and, in default of such issue, there 
was a devise over of the remainder. The 
daughter married, but died in 1891, without 
issue of her marriage. The law of Ohio per- 
mits bastard children to inherit or transmit 
inheritance on the part of their mothers, and 
the contention of the complaint involved es- 
tablishing, first, as matter of the fact, that 
he was an illegitimate son of the testator’s 
daughter, and second, as matter of law, that, 
if he was a child of the lady, he would be en- 
titled to the estate and remainder under the 
Ohio statute law above referred to. Inci- 
dentally the court held that, even if the com- 
plainant had been what he pretended to be, 
the provision of the Ohio Statute of Descent 
would not have entitled him to take a re- 
mainder created under such circumstances. 
The main point of the case, however, was in 
the controversy regarding the facts. There 
was evidence to show that the testator’s 
daughter gave birth to an illegitimate son 
who was complainant, and that complainant 
was spirited away and the fact of his birth 
concealed in order to avoid family disgrace. 
The testimony on both sides was very vol- 
uminous, but the conclusion arrived at by the 
court was that the lady in question never 
gave birth to the alleged child, and that the 
claim was fabricated and baseless. The New 
York Law Journal makes these pertinent re- 
marks on the subject of the case. ‘‘It is no- 
torious that groundless testamentary contests, 
and the making of spurious and unconscion- 
able claims have attended a large proportion 
of the settlements of great private estates in 
America during recent years. Where per- 
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jury has been committed the courts and the 
bar should use whatever legitimate influence 
they possess towards procuring vigorous 
prosecution of the culprits. It certainly had 
a most salutary moral effect that in England 
the Tichborne pretender suffered criminal 
penalties. In the Ohio case (supra), the 
claimant himself, of course, did not attempt 
to give direct testimony as to the circum- 
stances of his birth, and the evidence mainly 
relied on to establish identity did not purport 
to be anything more than hearsay. Evidence 
of declarations of various persons was ad- 
mitted on the ground that the matter in issue 
was one of pedigree. Much of this testimony 
was held to be incompetent because the al- 
leged deceased declarations would not have 
been sufficiently closely related to the al- 
leged bastard, even admitting that such a 
person ever existed, and also on the ground 
that the rule permitting hearsay is limited to 
cases where a legitimate relationship is 
claimed, and cannot be invoked to establish 
an unlawful relationship. The testimony of 
one of the witnesses was pronounced by the 
court to be willfully perjured, and that of 
others conclusively disproved by comparison 
with admitted facts. It is possible that the 
claimant believed in his own case. A letter 
written by him and introduced in evidence 
shows him to be very illiterate, and it would 
be quite easy for a man of his grade of intel- 
ligence to put implicit faith in the vague ru- 
mors which he was able to unearth as to his 
parentage and in representations the 
identity of persons with whom he alleged he 
had interviews many years ago. Under the 
circumstances, it is a source of public con- 
gratulation that the family attacked stood 
the suit, although it involved a controversy 
to the last degree distasteful to people of re- 
spectability. Outside.of the fear of criminal 
punishment, nothing tends more to discour- 
age groundless litigations than uncompromis- 
ing refusal to buy peace.’’ 


as to 


NOTES OF RECENT DECISIONS. 


MortGace — AssuMPTION BY GRANTEE.— 
The Court of Appeals of Kansas decides in 
Morris v. Mix, 46 Pac. Rep. 58, that the 
liability of a grantee who assumes the pay- 
ment of a mortgage on land conveyed to him 





depends upon the personal liability of his im- 
mediate grantor. Ifthe grantor is not 9 
liable, the mortgagee cannot claim any de. 
ficiency from such grantee. Upon the law 
of the case the court says: 


The principal question in this case is as to the lia 
bility of Jenkin W. Morris upon the assumption clause 
in this deed. In other words, can a mortgagee avail 
himself of an assumption to pay his mortgage, con- 
tained in a deed to an intermediate purchaser, unless 
the purchaser’s grantor was personally liable to pay 
the debt? Robinson is the immediate grantor of Mor. 
ris. From whom or upon what conditions he ob- 
tained title is not shown. It is not alleged that Rob- 
inson assumed this mortgage, or was- under any obli- 
gation to pay the same, or had any interest, legal or 
otherwise, in having Swisher’s covenant performed, 
We think the liability of the grantee results from an 
application—or, more correctly, an extension—of the 
equitable doctrine of subrogation, and the authorities 
with great uniformity hold ‘‘that the assuming grantee 
becomes the principal debtor, and the mortgagor be 
comes the surety, and the mortgagee is entitled, ifat 
all, under the principle of equity that ‘A creditor is 
entitled to the benefit of aH collateral obligations for 
the payment of the debt which a person standing in 
the situation of asurety for others has received for 
his indemnity.’”’ Does not, then, the liability of the 


grantee to the mortgagee depend upon the fact that ~ 


his immediate grantor is also personally liable? We 
think so, since there will be no place for the opere 


tion of subrogation in the absence of such personal 


liability of the grantor. And from a careful and very) 
extended examination of the adjudicated cases we are | 
irresistibly led to the conclusion that the liability ofa) 
grantee who assumes the payment ofa mortgage om 

land conveyed to him depends upon the personal lis ~ 
bility of his immediate grantor. Therefore, if & 
grantor is not so liable, the mortgagee cannot claim 
any deficiency from such grantee. ‘“‘A mortgagee 
cannot avail himself of an assumption to pay his mort 
gage, contained in a deed to a subsequent purchaser, 
unless the grantor was himself personally liable to pay 
the debt. It therefore not appearing that there has 
ever existed any obligation on the part of De Hartto 
indemnify Pflaum against the mortgage debt, each 
grantee who assumed the payment of the mortgage 
was bound thereby only to indemnify; and, if no liv 
bility to pay the mortgage debt existed on the part of 
the immediate grantor, there was no ground for 
claim of indemnity on the part of the grantor, and, 
consequently, no personal liability on the part of the 
grantee to pay the mortgage debt.’’ Norwood y. De 
Hart, 30 N. J. Eq. 412. ‘“‘An action brought by the 
holder of certain premises, liable under a provision, 
contained in a deed thereto to him, that he purchased 
the same subject to two certain mortgages, and his 
agreement therein contained to assume and pay the 
same as part of the consideration and purchase price 
of said premises, cannot be maintained, unless it #8 
alleged and proved that the grantors of said owner 
were in some way liable to pay the plaintiff thereil, 
or his assignors, the debt secured by the mortgages 
or, at least, they hada legal interest in having the 
covenant in such deed performed.” Carrier v. Paper 
Co., 73 Hun, 287,26 N.Y. Supp. 414. This question 
has also been discussed by Mr. Desty in his notes t 
King v. Whitely, 10 Paige, 465 (4 Lawy. Ed. N. Y. Ch. 
p. 1052), and he states the doctrine to be: ‘Where 
the grantor of an equity of redemption in mo 
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premises is not personally holden for the debt, and 
the covenants from him contained covenants of seisin 
and warranty, and a statement that the premises are 
subject to the mortgage the payment of which is as- 
sumed by the grantee, the latter is not liable per- 
sonally for the mortgage debt, or any part thereof. 
The assumption of the mortgage debt by the subse- 
quent purchaser will not in any case be available to 
the mortgagee, unless the grantor was himself per- 
sonally liable for the payment of the mortgage debt. 
Uniess the grantor is personally liable for the debt, 
the promise of the grantee, the purchaser, is held to 
be a mere nudum pactum, and, of course, without 
efiicacy in favor of either the grantor or mortgagee. 
The mortgagee cannot look to the grantee personally 
atall, because the assumption is but an indemnity, 
and, the grantor not being liable, the indemnity is 
practically a nullity. To make the promise of a 
grantee to pay the mortgage available to the mort- 
gagee of the land conveyed to him, it must be made to 
a person personally liable for the mortgage debt. 
Where a grantor of an equity of redemption in 
mortgaged premises is not personally liable to pay the 
mortgage debt, and has no legal or equitable interest 
insuch payment, except so far as the mortgage may 
be a charge on the land mortgaged, his grantee thereof 
incurs no liability tothe holder of the mortgage by 
reason of the covenant on his part contained in the 
deed to assume and pay the mortgage,’’—citing Trot- 
ter v. Hughes, 12 N. Y. 80; Vrooman v. Turner, 69 N. 
Y. 280; Cashman v. Henry,5 Abb. N. C. 232; Biddel 
y. Brizzolara, 64 Cal. 361, 30 Pac, Rep. 609; Crowell v. 
St. Barnabas Hospital, 27 N. J. Eq. 656; Crowell v. 
Currier, 27 N. J. Eq. 155; Norwood v. De Hart, 30 N. 
J. Eq. 414; Mount v. Van Ness, 33 N. J. Eq. 265; Wise 
y. Fuller, 29 N. J. Eq. 266; Birke v. Abbott, 103 Ind. 
1,1N. E. Rep. 485; Huyler v. Atwood, 26 N.J. Eq. 
505. 


In the State of New York this question has arisen in 
almost every conceivable form, and the more it has 
been discussed the clearer have the courts become in 
their statements of it. In Carter v. Holahan, 92 N. 
Y. 504, the court said: ‘The only ground upon which 
a liability has been sustained between others than the 
immediate parties to such contract is that growing 
out of the relation of principal and surety, whereby 
one becomes entitled to the benefit of any security re- 
ceived by the other from a party primarily liable for 
the payment of the debt. Drake never having been 
Personally liable for the payment of any part of the 
mortgage debt, the covenant taken by him from Kerr 
did not inure to the benefit of bis grantor, or to that 
of the holder of the mortgage. Should a grantee who 
assumes the payment of a mortgage convey to a third 
person, taking a similar covenant for his indemnity 
against the obligation assumed by him, his grantor 
would be entitled to the benefit of that contract. Ifa 
break, however, occurs in the chain of successive cov- 
enants, its foundation is destroyed.’”? Andthis doc- 
trine has been asserted in Thayer v. Marsh, 75 N. Y. 
#40; Dunning v. Leavitt, 85 N. Y. 50; Wilbur v. War- 
Ten, 104 N. Y. 192,10 N. E. Rep. 268; Lorillard v. 
Clyde, 122 N. Y. 504, 26 N. E. Rep. 917; Wager v. 
Link, 184 N. Y. 125, 31 N. E. Rep. 213; Durnherr v. 
Rau, 185 N. Y. 219,32 N. E. Rep. 49. Also, in Min- 
hesota. Nelson v. Rodgers (Minn.), 49N. W. Rep. 
526; Brown v. Stillman, 43 Minn. 126, 45 N. W. Rep. 2; 
also, in Keller vy. Ashford, 188 U.S. 610, 10 Sup. Ct. 
Rep. 494. In New Jersey this question has frequently 
been before the courts, and thoroughly considered, as 
shown by cases before cited. In Mount v. Van Ness, 
%N. J. Eq. 265, the court used the following lan- 








guage: ‘If the grantor is not personally liable for 
the mortgage debt, the mortgagee cannot look to the 
grantee personally at all, because the assumption is 
but an indemnity, and, the grantor nut being liable, 
the indemnity is practically a mere nullity. Nor does 
the fact that the grantee obtained the benefit of the 
mortgages, by having the amount allowed to him as 
part of the purchase money, make any difference. The 
purchase money was payable to his grantor, and the 
assumption is to him, and in his favor.” This doc- 
trine obtainsin Virginia. ‘In such casesthe mort- 
gagee does not acquire aright of action against the 
assuming purchaser, but the benefit flowing to him 
from the contract is limited to aright to be subro- 
gated to the rights of the debtor. His right is simply 
a right of substitution, subject, however, to the 
equities between the purchaser and his immediate 
grantor.”? Osborne v. Cabell, 77 Va. 452; Willard vy. 
Worsham, 76 Va. 392. An assuming vendee of mort- 
gaged premises is yet not liable tothe holder of the 
mortgage, if his immediate grantor is not personally 
liable, also, upon the ground that an assumption is a 
mere indemnity, not made for the benefit, primarily, 
of the holder of the mortgage, before the indemnity 
of the immediate vendor, and the benefit flowing to 
the holder of the mortgage from the contract is only a 
right to be subrogated or substituted to the right of 
the immediate grantor, and that there is no considera- 
tion for anything further than a mere indemnity. 
Mellen v. Whipple, 1 Gray, 317. 

But it is contended that.‘‘a person for whose benefit 
a promise to another upon sufficient consideration is 
made may maintain an action in his own name against 
his promisor.” This is undoubtedly the doctrine in 
Kansas, and it is also the lawin most of the States. 
And it might not be out of place at this point to state 
that in Pennsylvania, one of the new States which 
holds that a person assuming the payment of a mort- 
gage is liable, even though his vendor is not per- 
sonally liable to pay the same, a third party for whose 
benefit one has made a promise to another on ade- 
quate consideration cannot sue thereon in his own 
name, while in New York hecan. In Dunning v. 
Leavitt, 85 N.Y. 30, this proposition was specially 
pressed upon the court; that the party was liable to 
such vendee for the reason that a third party can 
maintain an action for and upon a promise made to 
still another party for the benefit of the third party. 
The court says: “It issaid thatthe action can be 
sustained upon the doctrine of Lawrence v. Fox, 20 
N. Y. 268, and kindred cases; but I know of nv au- 
thority to separate the proposition that a person not 
a party to the promise, but for whose benefit the 
promise is made, can maintain an action to enforce 
the promise, where the promise is void as between 
the promisor and the promisee for fraud, or want of 
consideration, or failure of consideration. It would 
be strange, I think, if such an adjudication could be 
found. The party suing upon the promise, in cases 
like Lawrence v. Fox, is in truth asserting a deriva- 
tive right.”” In Vrooman v. Turner, 69 N. Y. 280, it 
was held that ‘‘an assumption clause in a deed did not 
give a right of action to the mortgagee where the 
grantor was not himself liable to pay the mortgage 
debt, although in that case there was ample consid- 
eration for the promise of the defendant. There are 
limitations upon this rule, or, rather, the rule is not 
so far extended as to give a third person who has only 
an indirect and incidental benefit by the contract the 
right to sue upon it.” In the case of Simpson v. 
Brown, 68 N. Y. 355, et seq., the following language is 
used: “Itis notevery promise made by one to an- 





420 


CENTRAL LAW JOURNAL. 





es 





other, from the performance of which a benefit may 
inure to a third, which gives a right of action to such 
third person. He being neither privy to the contract 
nor to the consideration, the contract must be made 
for his benefit as its object, and he must be the party 
intended to be benefited. We think this a correct 
statement of law’’—citing, among other authorities, 
Vrooman v. Turner, 69 N. Y. 280; Dunning v. Leavitt, 
85 N. Y. 30; Burton v. Larkin, 36 Kan. 249, 13 Pac. 
Rep. 399. ‘It is not sufficient that the promise be 
made by one to another, fromthe performance of 
which a benefit may inure toathird. The contract 
must be made for his benefit as its object, and he 
must be the party intended to be benefited. Burton 
v. Larkin, supra. The benefit of the third party must 
have been the object of the contract, within the con- 
templation of the parties. The parties must have had 
this intheir mind. It must have been more than 
merely incidental. It must appear as considered, and 
therefore made, and the grantor must have a legal 
interest that the covenant be performed in favor of 
the party claiming performance.”’ 

Alithis must be proved by more than the mere pro- 
duction of an assumption clause inthe deed from a 
vendor to a vendee, for, as the Minnesota cases say, 
“the presumption is that the vendor and vendee of 
mortgaged property have in mind, consider, contem- 
plate, and regard, only their own interests, and not 
the interests of the mortgagee.’”? They are not seek- 
ing toincrease the security of the mortgagee. The 
vendor is seeking only his own interests—indemnity 
and security that he will never have to pay the mort- 
gage after he has parted with the mortgaged prop- 
erty—and the vendee is seeking to assume to promise 
the least possible in order to get the property; and 
any ether presumption would do violence to the well- 
known course of business in such transactions, and 
would contradict the universal experience of man- 
kind. The vendor of mortgaged property is entirely 
careless and indifferent as to the interests of the mort- 
gagee. He is anxious to sell, and cares nothing about 
the mortgagee. Would he imperil his sale by asking 
or insisting that his grantee shall assume a mortgage 
for which he is not himself personally liable? He is 
perfectly willing that the property, in which he is no 
longer interested, may be taken. Does he regard the 
interests of the mortgagee as of more importance than 
his own, so that be will take the chances of spoiling 
his sale to have done a thing that he has no interest 
in? We think not. 





CrminaL Law—OstainincLanp THROUGH 
Fats—e Pretenses.—Jn People v. Cum- 
mings, 46 Pac. Rep. 284, decided by 
the Supreme Court of California, it was held 
that under a clause of the Penal Code of that 
State providing that any person obtaining 
‘‘money or property’’ by false pretenses is 
punishable to the same extent as for larceny, 
that a person so obtaining land is not punish- 
able. The court says in part: 

In their origin, both the common law and statutory 
offenses were undoubtedly designed and aimed solely 
at protecting personal property, and in aid of the 
laws against larceny and theft. Indeed, they appear 
to have sprung into being jargely by reason of certain 


defects in the application of the laws against larceny. 
Among the reasons stated in the statute (33 Hen. VIII) 





for enlarging the offense of cheating are that “many 
light and evil-disposed persons, not minding to get 
their living by truth, etc., but compassing and deyig. — 
ing daily how they may unlawfully obtain and get inty © 
their hands and possession goods, chattels and jewels 
of other persons for the maintenance of their unthrifty © 
living; and also knowing that if they came to any of 
the same goods, chattels and jewels by stealth, then 
they, being thereof lawfully convicted, etc., shall die 
therefor — have now of late falsely aud deceitfully 
contrived, devised, and imagined privy tokens and © 
counterfeit letters in other men’s names, unto divers © 
persons their special friends and {acquaintances, for 
the obtaining of money, goods, chattels and jewels of 
the same persons, their jfriends and acquaintances; ” 
by color whereof the said light and evil-disposed per. 
sons have deceitfully and unlawfully obtained and got- 
ten great substance of money, goods, chattels and ~ 
jewels into their hands and possession, contrary to 
right and conscience,” etc.; and in one of the early 
statutes relating to false pretenses it is recited that — 
whereas ‘‘a failure of justice frequently arises from” 
the subtle distinctions between larceny and fraud,” 
etc.—one of which distinctions being that when prop- © 
erty was obtained ,by consent of the owner, in ~ 
tending to part with the title, although by the grossest 
fraud it would not constitute larceny. And the of © 
fense of false pretenses, under the English statutes, 
has always been construed as largely analogous to, 
and closely bordering upon, that of larceny, and as 
applying only to personal property, which was ce 
pable of manual delivery, and the subject of the latter 
offense, and has always been punishable in much the 
same manner as larceny. Real property under the ~ 
English law was never the subject of the offense | 
either of cheating or of false pretenses. Being inci 4 
pable of larcenous asportation, it was not regarded a © 
requiring at the hands of the criminal law the same 
protection as personalty. Since it could not be cat 
ried away and dissipated like chattels, although a man — 
might be deprived of his landed estate by means of 
fraudulent practices and devices, yet the property 
was bound to remain stationary, and accessible to the 
reach of the law, and he was relegated to the civil 
courts for his redress of the wrong. F 
Our American statutes upon the subject have all 
followed more or less closely those of England. As 
indicated, there are slight differences in language, 
but in substantive purpose and effect they are the 
same. Some, instead of employing the specitic termi- 
nology of the English statutes in designating the char- — 
acter of the property made the subject of the offense, ~ 
have used more general and perhaps more compre 
hensive terms, such, for instance, as those found in 
the provision of our Code above quoted. In their in 
terpretation, however, of the purpose and effect of | 
these statutes, the American courts, by reason, 00 | 
doubt, of the origin of the offense, and in obedience ~ 
to a well established rule of statutory construction, 
have closely followed in a general way that of the En- | 
glish courts; and the statutes of the various States, 
however general their terms, have been uniformly 
held to apply only to personal property. In one case 
from Indiana (State v. Snyder, 66 Ind. 208), this rule 
seems to have been relaxed to the extent of holding 
that the fraudulent obtaining of board and lodging by 
false pretenses was within the statute. But in Wis- 
consin it was held that such an act was not within the 
law. State v. Black, 75 Wis. 490, 44.N. W. Rep. 6%. 
The language of the Wisconsin statute was quite 3 
general as our Code provision, reading, st 


goods, wares, merchandise or other property; 
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conditions under 









was contended, as by the attorney-general it is urged 
here, that this language was sufficiently comprehen- 
sive to include any property. But it is there said: 
“The word ‘property’ is in many cases construed to 
include ‘things in action, and evidences of debt.’ Rev. 
St. Sec. 4972, subsecs. 3, 4. But the words ‘other 
property,’ in the statute quoted, must, under the fa- 
miliar rule ‘Noscitur a sociis,’ be limited to such 
identical classes of property as are therein previously 
enumerated; that is to say, ‘money, goods, wares, 
merchandise and other property’ of that description.” 
The Indiana case above cited, takes the widest de- 
parture from the original scope of the offense that has 
come under our observation. In no case, so far as an 
extended research discloses, has the offense ever been 
held to include transactions in land or real estate. In 
fact, but two instances are cited in which this claim 
has heretofore been made, and in both it was over- 
ruled. 








CAN THE LIABILITY OF A CARRIER 
OF PASSENGERS BE LIMITED BY 
CONTRACT? 


It has long been the established doctrine 
in England that a common carrier may, by a 
special contract, limit and exempt itself from 
the various liabilities which may arise through 
the negligence or want of care of its agents, 
servants or employees.' Therefore, these 


' conditions expressed in a ticket granting free 
| transportation to a person, may so provide 


as to relieve the common carrier from any 
and all acts on account of which it otherwise 
might be legally liable. Where one of the 
which the contract has 
been accepted, provided that the passenger 
must travel at his own risk, the passenger 
will be deprived of all redress against the 
carrier, and everything for which the com- 
pany might be liable in damages will thereby 
be excluded.? The rule in England is prac- 
tically uniform, and concerning the power to 
exempt from liability by contract, there is 
little or no difference of opinion, notwith- 


‘standing that there exists much adverse criti- 


tism concerning the merits of this doctrine. 
In America the English authorities have not 
been generally followed. In fact, there is 


“Pobably no other legal proposition more 


strongly combatted and consequently, as a 
general rule, more thoroughly unsettled than 
isthe alleged right of the carrier engaged in 
the transportation of persons, to free itself 
ftom all blame and to bar all damages result- 

1 McCawley v. Furness R. Co., L. R. 8 Q. B. 57; Hall 


1.N. E.R. Co., L. R. 8Q. B. 487. 
*Gallin vy. London R. Co., L. R. 10 Q.jB. 212. 








It is 


ing from its careless or negligent acts. 
aowhere contended that this is a principle 
of the common law, and the authorities which 
invoke the reason of this rule all demand 
that there exist between the parties some 
contractual relation, which in terms plain and 
unambiguous, shall define the precise condi- 
tions under which the contract is accepted. 
Travel by free transportation in one form or 
another has’*grown to such large proportions 
in America, and so many classes of people 
are affected thereby, directly or indirectly, 
that the opinions of the several courts in 
favor and against the authority of the carrier 
to exempt itself from liability, command 
more than usual public attention. The re- 
fusal'to accept free passes would be more 
common, if it should be generally known that 
the price placed upon the favors of the car- 
rier was so great as to allow an escape from 
the effects of every damage, although occa- 
sioned by negligence, however gross. A 
brief examination of the decisions of the 
courts of the several States will quickly lead 
to the conclusion that there is no uniform 
rule established in America. There has been, 
in the courts of two or three States, a 
strained attempt to excuse the liability of the 
carrier by reason of the fancied distinction 
existing between the negligence of a corpo- 
rate body acting through its managing agents 
and the negligence of other servants of the 
company. This idea has been in favor in 
New York and New Jersey. The Supreme 
Court of the United States has uniformly con- 
tended that all agreements that a common 
carrier shall not be liable for its own negli- 
gence, are void as against public policy.® 
The fair and broad principle upon which the 
decisions of this court have been made to 
rest have been followed by the courts in a 
majority of the States. In the State of New 
York, however, the court of last resort has 
most severely combatted this rule, and ‘a 
contrary doctrine has long since been estab- 
lished as the law. Itextends to the common 
carrier the right and privilege of excusing 
itself from fault, and of freeing itself from 
every claim for damage, provided that the 
contract of transportation fairly embodies 
such exemptions.‘ It is difficult to conceive 

3 N. Y. C. R. Co. v. Lockwood, 17 Wall. (U. 8.) 357, 
16 How. (U. 8.) 474. 


4 Bissell v. N. Y. C.§R. Co., 256 N. Y. 442, 82 Am. 
Dec. 369; Perkins y. N. Y. C. R. Co., 24 N. Y. 196. 
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upon what principle it can be claimed that 
contracts containing such limitations do not 
embrace all questions which result from 
even the gross negligence of the carrier’s 
agents. Asarule such contracts make no 
exception in respect to degrees of negligence ; 
all degrees of negligence are embraced. The 
use of the term negligence is in its generic 
sense. Under the terms expressed there is 
no reason why the carriers should be respons- 
ible for the gross negligence of their agents 
more than for slight negligence. However, 
that the question is still very much open to 
argument is evidenced by the fact that many 
conflicting opinions have recently been ren- 
dered by the courts of different States. For 
instance, it has just been declared in Mis- 
souri that a carrier of passengers cannot 
stipulate against liability for its own negli- 
gence.® Still in Maine, a condition in a 
free pass exempting the carrier from all 
liability for personal injury is valid,’ and 
in the State of Washington a person receiving 
afree pass on a railroad is bound by the con- 
ditions printed thereon, in regard to personal 
injuries due to the carrier’s negligence.’ In 
Georgia, however, a better sentiment has de- 
manded that the question of liability no longer 
remain a subject for speculation, and it is 
there provided by statute that a common car- 
rier cannot limit or exempt itself from liabil- 
ity by any notice printed on tickets sold.° 
Where a passenger had purchased for full 
value a ticket entitling him to a seat in a 
drawingroom car, his right to recover for the 
carrier’s negligence has been denied in New 
York. The contract for a seat did not make 
the purchaser a passenger in any sense, but 
it simply provided that if the purchaser se- 
cured a right to ride on the train he could 
also enjoy the advantages of a specified seat 
during the trip if he so desired. The secur- 
ing of a right to ride on a train was the con- 
dition upon which he became entitled to oc- 
cupy the specified seat during the trip, and 





5 Griswold v. N. Y., ete. R. Co., 53 Conn. 371; 
Quimby v. B. & A. R. Co., 150 Mass. 365; Seybolt v. 
N. Y. L. E. & W. R. Co., 95 N. Y. 562; Mulldoon v. 
Seattle City R. Co. (Wash.), 388 Pac. Rep. 995; Rogers 
v. Kennebec Steamboat Co., 86 Me. 261. 

6 Jones y. St. Louis R. Co. (Mo. Sup.), 28 S. W. 
Rep. 883. 

7 Rogers v. Kennebec Steamboat Co., 86 Me. 261. 

8 Muldoon vy. Seattle City R. Co. (Wash.), 38 Pac. 
Tep. 995. 









9% Section 2068, Ga. Code. 


non-compliance with this condition would 
clearly preclude the purchaser from deriving | 
any advantage from his purchase of the 
drawingroom ticket.” In certain States, the 
right to stipulate exemption is limited and 
abridged, although the general principle of 
the rule may be recognized. Immunity 
is granted simply in cases arising from the | 
want of ordinary care, and is not extended 
to include gross negligence." In still other 
cases it has been argued that a stipulation 
may relieve a party against the negligence of 
servants, excepting the managing officers, or 
directors, who are considered identical with 
the corporation itself.” It may be safely 
stated, however, that outside of the States of © 
New York and New Jersey, this distinction 
has not been greatly respected. In referring 
to the pretended differences, Justice Bradley, 
of the United States Supreme Court, has 
said: ‘‘It is obvious that ifa carrier stipulate 
not to be bound to the exercise of care and 
diligence, but to be at liberty to indulge im 
the contrary, he seeks to put off the essential 
duties of his employment; and that to assert 
that he may do so seems almost a contradit 
tion ofterms. Itis carefulness and diligence 
in performing the services which the law de 
mands, not an abstract carefulness and dil- 
gence, not proprietors and stockholders whe 
take no active part in the business.’’® To 
admit such a distinction in the law of com 
mon carriers, as the business is now carried 
on, would be subversive of the very object of 
the law. The admission of the rule attempted 
to be established by the courts of New York} 
and New Jersey, when applied to a corpor® 
tion which can only act through its agent 
and servants, would secure absolute and ul 
qualified immunity for the neglect of every 
duty and obligation, however great or Ie 
sponsible the duty might be."* The prevail 
ing doctrine, however, clearly eliminates all 
distinctions between the degrees of neglF] 
gence and grades of agents or employees 


Ulrich v. N. Y. C. R. Co., 108 N. Y. 84. 
U Toledo R. Co. v. Beggs, 85 Ill. 80; Til. Cent. B 
Co. v. Read, 37 Ill. 484; Jacobus v. St. Paul R. Co.,% 
Minn. 125; Penn. R. Co. v. McCloskey, 23 Pa. St. 583) 
Anna v. Milwaukee R. Co., 67 Wis. 46. 
12 Perkins y. N. Y.C. & H. R. Co., 24 N. Y. 18h 
Welles v. N. Y. C. & H. R. Co., 26 Barb. 64; Kinney 
vy. N. J. Cent. R. Co., 82 N. J. L. 407, 34 N. dL. 518 
13 N. Y. C. & H. R. Co. tv. Lockwood, 17 Wall, (0: 
S.) 347. 
M4 Welsh y. Pittsburg R. Co., 10 Ohio St. 75. 
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and plainly declares the contracts which have 
for their ultimate object, the relief of the 
carrier from the effects of its own acts, to be 
contrary to public policy, and therefore void.% 
The true inquiry, at least, is, did the injury 
for which damage is asked, result from the 
negligence of any agent of the corporation. 
while acting within the scope of his employ- 
ment’ If a corporation may relieve itself 
from liability to a passenger for the negli- 
gence of one or more classes of agents, why 
may it not for the negligence of another class ; 
all of the corporation’s employees, from the 
highest official to the humblest laborer, are 
but agents. That, in the nature of things, 
the negligence of the agent of whatsoever 
grade, as to matters within the scope of his 
employment with reference to passengers, is 
the negligence of the corporation itself, fixes 
a liability which the carrier ought not to be 
permitted to avoid even by its contract.'® 
Despite the differences of opinion which 
seem to exist as to the merits of the several 
doctrines governing the liability of carriers, 
it will hardly be contended that it is not far 
more humane and beneficial to establish a 
rule, the effect of which must naturally lead 
to the discouragement of acts of negligence, 
and to the strict accountability of every car- 
rier for the results of its own carelessness or 
negligence. The carrier at no time and in no 
case is obliged to issue, free of charge, tickets 
of transportation to passengers so long as the 
tate of charges is reasonable. There will be 
no governmental interferences obliging rail- 
roads or other corporations, to reduce de- 
No passen- 
ger need be carried except for a proper con- 
sideration. It is, besides, a fact known to 
every one, that common carriers do not is- 
sue passes for free transportation without a 
certain consideration. That consideration is 
the goodwill, or favor, or influence possessed 
by the party to whom, or at whose request, 
passes are granted. In every instance, the 
carrier in some way expects to be remuner- 
ated and indemnified. The effects of the 
policy must be satisfactory to railroads in 
View of the fact that it has been pursued so 


4 Guilt R. Co. v. McGown, 65 Tex. 640; Buffalo R. 
Co. v. O'Hara, 9 Am. & Eng. R. Cas. 317; Knowlton v. 
Erie R. Co., 19 Ohio St. 260; Ohio R. Co. v. Selby, 47 
Ind. 471; Bryan v. Mo. Pac. R. Co., (82 Mo. App. 228; 
Rose v. Des Moines Valley R. Co., 39 Iowa, 246. 

% Gulf R. Co. v. McGown, 65 Tex. 640. 





long without ‘complaint. It is, therefore, 
highly improbable that the expectations of 
benefit to the carrier are often disappointed. 
It would therefore, seem to be manifestly 
against public policy to adopt a rule, which, 
if extended to its possible and legitimate 
conclusions, must result in granting to car- 
riers the privilege to relieve themselves from 
every kind of negligence, and to conduct 
their business practically without restraint of 
the law. That the ultimate effects of this 
doctrine have thus far resulted in an apparent 
relaxation of the proper degree of care and 
the exhibition of a spirit of independence not 
consonant with public safety, there is abund- 
ant testimony. Judge Davis, in adverting 
to the rule as laid down in New York, when 
the court was asked to still further extend 
the immunities, said: ‘“The power of the com- 
pany to make this contract must be conceded 
under the late decisions of this court on that 
subject. The fruits of this rule are already 
being gathered in increasing accidents 
through the decreasing care and vigilance on 
the part of these corporations, and they will 
continue to be repeated until a just sense of 
public policy shall lead to a legislative restric- 
tion upon the power to make this kind of 
contract.’’” It is to be here noticed that 
the attempt to limit and exempt from liabil- 
ity is not confined to carriers of passengers, 
but the privilege has been extended to car- 
riers of goods. The difference of opinion 
concerning such authority is plainly mani- 
fested by the conflicting opinions rendered 
by the courts of the various States. 
Albany, N. Y. GrorGE LawYer. 


7 Stinson v. N. Y. C. & H. R. Co., 32 N. Y. 387. 








CARRIERS—ACT OF GOD—JOHNSTOWN FLOOD. 
WALD v. PITTSBURGH, C., C. & ST. L. R. CO. 
Supreme Court of Illinois, June 12, 1896. 


1. The Johnstown flood, caused by the breaking of 
a dam which retained a large volume of water at a 
high elevation, due to extraordinary and unpre- 
cedented rains, and thereby letting into a narrow 
valley avolume of water 20 to30 feet in height, was 
an act of God. 

2. Where a carrier, through its negligence, fails to 
send a passenger’s baggage by the same train with 
the passenger, it is liable for the loss of the baggage 
if destroyed, due to such delay, by an act of God. 


Action by Lewis Wald against the Pittsburgh, — 
Cincinnati, Chicago & St. Louis Railroad Com- 
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pany. There was a judgment of the appellate 
court (60 Ill. App. 466) affirming a judgment for 
defendant, and plaintiff appeals. Reversed. 

This was a suit by appellant against appellee 
to recover the value of appellant’s trunk and its 
contents, lost while in the possession of appellee 
as acommon carrier: between Cincinnati, Ohio, 
and New York City. On May 30, 1889, the 
plaintiff bought a ticket at Cincinnati for passage 
by the so-called ‘‘Limited Express Train’’ over 
defendant’s road to New York City. The limited 
express was a fast train, arriving in New York 
City two hours’ sooner than the regular day ex- 
press. The tickets for this limited train con- 
sisted of two printed slips,—one, the railroad 
ticket, being green; the other, the special limited 
sleeping-car ticket, being purple. No passenger 
could travel by the limited without having both 
of these tickets. It was necessary to present 
these tickets at Cincinnati to some agent of the 
railroad company, in order to have a trunk 
checked to New York. Plaintiff did so present 
his tickets, and had his trunk checked at Cincin- 
nati for New York. From Cincinnati to Pitts- 
burgh passengers and their baggage for bot the 
limited and day express traveled on the same 
train. This was the case with plaintiff and his 
baggage. Both left Cincinnati at the same time. 
At Pittsburgh the Cincinnati sleeper, carrying 
passengers for the limited train, was attached to 
the regular limited express, which had come 
from Chicago, and the Cincinnati baggage forthe 
limited train was transferred at Pittsburgh from 
the baggage car of the Cincinnati express to the 
baggage car of the limited train. In order to 
have baggage intended for the limited express so 
transferred at Pittsburg, it was the practice of 
the railroad company to attach to each trunk at 
Cincinnati a white pasteboard tag in addition to 
the regular brass check, and unless such a white 
tag had been so attached, a trunk remained 
on the baggage car from Cincinnati, and went 
through by the day express from Pittsburgh to 
New York. In the present case no such white 
tag had been attached to plaintiff’s trunk at Cin- 
cinnati, and, as a result, while plaintiff’s car was 
transferred at Pittsburgh to the limited express, 
his trunk remained on the day express, which 
followed along some time aftef the limited. This 
day express, carrying plaintiff’s baggage, was 
overtaken by the flood at Johnstown, Pa., and the 
baggage car, with the entire contents, including 
plaintiff’s trunk, was lost. The limited express 
on which plaintiff traveled passed beyond the 
point of danger before the flood came, and was 
uninjured. There was some conflict in the testi- 
mony as to whether or notit was defendant’s 
fault that the white tag was not placed on plaint- 
iff’s trunk at Cincinnati. It is agreed ‘‘that there 
was no negligence in the management of the 
train, or in the care of the baggage in question 
while on the train.’’ On the trial of the case be- 
fore a jury, at the close of all the evidence the 
court instructed the jury, as requested by defend- 





* 


ant, that plaintiff was not entitled to recover, and 
that a verdict should be returned for defendant, 
On the verdict so returned judgment was entered, 
and this judgment was affirmed by the appellate 
court. The case is brought to this court undera — 
certificate of importance. 

In their opinion deciding this case the appel- — 
late court thus describe the flood which destroyed — 
the baggage car containing appellant’s trunk, ag ~ 


such description appears from the testimony te | 


be found in the record: ‘‘The flood that was en- | 
countered far exceeded what had ever before been ~ 
known in the region where it occurred. There 
was a great fall of rain, lasting many hours, 
which raised the river to a height never before — 
known, and caused washouts and landslides to © 
an extent necessitating the train carrying the | 
trunk to come toastand. As the stream rose, 
the train was shifted from place to place, to keep 
it in safety, and, because of washout ahead and 
behind, it could not proceed far, either in the di- 
rection of returning or advancing. After remain- 
ing in this position for several hours, the South ~ 
Fork dam, which was located on a tributary 
stream a few miles above where the train stood, 
and formed a reservoir there at a very much — 
greater elevation, broke, and let into the narrow 
valley what witnesses described as a great wall — 
or wave of water from twenty to thirty feet high. ~ 
Of course everything was swept before it. Trees, 
houses, railroad tracks, cars and engines, iron © 
bridges, and stone viaducts were carried before ~ 
its force, and so complete was the devastation ~ 
wrought, it was testified in the case, that it cost ~ 
the railroad company $600,000 to put its roadbed, 
tracks, and bridges, within a distance approxi-— 
mating seven miles, in the condition they were in 
before the flood. Only those persons who were — 
on the alert and on the hillsides escaped death. ~ 
The engineer of the locomotive to the train in © 
question escaped only by fleeing up the hillside. — 
His locomotive was turned over, and the baggage 
car which was coupled to it, and in which plaint- 
iff's trunk was being carried, was swept away, ~ 
and it was testified that the car was never after- 
wards found in recognizable form.’’ 
MAGRUDER, C. J. (after stating the facts): — 
Appellee’s contention is that the flood by reason — 
of which appellant’s baggage was lost was an act — 
of God, and that it is not liable for such loss ua- 
der the well-established rule that ‘‘a common ~ 
carrier, liable as an insurer for the property in- ~ 
trusted to him for the purpose of transportation, — 
is, nevertheless, excused from responsibility for — 
losses which are caused by an act of God.” 1 
Am. & Eng. Enc. Law (2d Ed.) p. 592. It is ap-~ 
pellant’s contention that the railroad company ~ 
should, by placing a white tag on his trunk a © 
Cincinnati, or by some other means, have pro- 
vided that it should travel with him by the same~ 
train throughout the journey; that it did notdo~ 
so; that, as a result of its negligence in so failing ~ 
properly to check his trunk, it was se q 
from him during the journey, and was lost; sad ~ 
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that, even if this flood was an act of God, yet the 
appellee’s negligence in failing properly to check 
the trunk concurred with the act of God, and 
thereby made appellee liable for the resulting 
loss or damage. 

1. The Johnstown flood, as it is called, by rea- 
son of which appellant’s baggage was lost, was 
anact of God. In Long v. Railroad Co., 147 Pa. 
St. 343, 23 Atl. Rep. 459, which was an action 
brought to recover the value of two trunks and 
their contents delivered to the Pennsylvania 
Railroad Company in Cincinnati for transporta- 
tion to Washington, and where it appears that 
the trunks lost were contained in the baggage 
car of the day express which was destroyed by 
the Johnstown flood, so called, on May 31, 1889, 
the Supreme Court of Pennsylvania held, upon 
substantially the same evidence which is found 
in the record in the case at bar, that said flood 
was ‘‘an inevitable accident, properly described 
asactus Dei.”’ In the Long Case, however, there 
was no question as to whether or not the goods 
lost were upon the right train; that is to say, the 


point was not there made that the personal bag- 


gage of the passenger had been shipped upona 
different train from that on which the passenger 


) took passage. 


2. There is some conflict among the authorities 
as to the liability of a common carrier where the 
loss of goods in its or his possession is due, not 
solely and only to an act of God, but to an act of 


_ God combined with the negligence of the carrier. 


Many cases hold—and such seems to be the tend- 
ency of the decisions in this State—that a common 
carrier is not exempt from liability for a loss 
which takes place because of an act of God, if 
such carrier has been guilty of any previous 
negligence or misconduct which brings the prop- 
erty in contact with the destructive force of the 
actus Dei, or unnecessarily exposes it thereto. A 
loss or injury is due to the act of God when it is 
occasioned exclusively by natural causes, such as 
could not be prevented by human care, skill, and 
foresight; and where property committed to a 
common carrier is brought by the negligence of 
the carrier under the operation of natural causes 
that work its destruction, or is, by the negligence 
of the carrier, exposed to such cause of loss, the 
carrier is responsible. ‘‘It is universally agreed 
that, if the damage is caused by the concurring 


_ force of the defendant’s negligence and some 


other cause for which he is not responsible, in- 
cluding the actof God, * * * the defendant 


_ isnevertheless responsible if his negligence is one 


of the proximate causes of the damage.’’ 1 Shear. 
&R. Neg. (4th Ed.) § 39. The doctrine is thus 
clearly stated by the Supreme Court of Missouri 


a Wolf v. Express Co., 43 Mo. 421: “The act of 
God which excuses the carrier must not only be 


the proximate cause of the loss, but the better 
®pinion is that it must be the sole cause. And 
Where the loss is caused by the act of God, if the 


| Negligence of the carrier mingles with it as an 


‘tive and co-operative cause, he is still respon- 











sible.’ In line with this principle, many au- 
thorities hold that, where the unnecessary delay 
of the carrier subjects the goods in his posses- 
sion to a loss by an act of God which they would 
not otherwise have met with, the delay is of it- 
self such negligence as will make him liable for 
the loss. Railroad Co. v. Curtis, 80 Ill. 324; 
Michaels vy. Railroad Co., 30 N. Y. 564; Read v. 
Spaulding, Jd. 6830; McGraw v. Railroad Co., 18 
W. Va. 361; Deming v. Railroad Co., 48 N. H. 
455; Read v. Railroad Co., 60 Mo. 199; Davis v. 
Garrett, 6 Bing. 716; Williams v. Grant, 1 Conn. 
487; Crosby v. Fitch, 12 Conn. 410; Rodgers v. 
Railroad Co., 67 Cal. 607, 8 Pac. Rep. 377; Salis- 
bury v. Herchenroder, 106 Mass. 458; Higgins v. 
Dewey, 107 Mass. 494; Railroad Co. v. Anderson, 
94 Pa. St. 360; Baltimore & O. R. Co. v. Sulphur 
Springs Independent School Dist., 96 Pa. St. 65. 
We are inclined to think that this is the correct 
doctrine. There are cases which hold to the con- 
trary, among which are the leading cases of 
Denny v. Railroad Co., 13 Gray, 481, and Morri- 
son v. Davis, 20 Pa. St. 171, upon the ground that 
such delay, whether justifiable or not, should not 
be regarded as the proximate, but only as the re- 
mote, cause. of the loss. It will be found, how- 
ever, upon examination, that most of these cases 
are cases where mere delay, without other negli- 
gence, brings the property lost within the opera- 
tion of the natural cause defined to be an act of 
God. 1Am.& Eng. Enc. Law (2d Ed.) p. 596. 
In the case at bar, when the appellant bought his 
tickets for a passage upon the limited express 
train, and applied to have his baggage checked, 
there was an implied undertaking on the part of 
appellee that his baggage should go on the same 
train on which he took passage; and appellee 
was bound to send his baggage on the same-train 
on which he went, unless the appellant gave 
some direction, or did something, or omitted to 
do something, which authorized appellee to send 
his baggage by some other train. ‘The implied 
undertaking of the passenger carrier as to trans- 
porting baggage is that passenger and bagguge 
shall go together, since all baggage is taken with 
reference to the wants of a particular journey. 
* * * Nor ought the carrier, without permis- 

sion, to send the baggage by later trains or a dif- 
ferent route, unless in a strong case of necessity. 
We need hardly add that if, through the carrier’s 
own action, passenger and baggage become sep- 
arated, the carrier bears the risk.’’ Schouler, 

Bailm. & Car. (2d Ed.) § 675; Wilson v. Railroad 
Co., 56 Me. 60; Fairfax v. Railroad Co.,73 N. Y. 

167; Railroad Co. v. Tapp, 6Ind. App. 304, 33 

N.E. Rep. 462. It was a question of fact in this 
case whether or not appellee was guilty of.a vio- 

lation of its implied undertaking or contract to 

send the baggage on the same train with appel- 

lant; in other words, whether or not appellee 

was guilty of negligence in not taking proper 

steps to have the baggage carried by the train on 

which appellant traveled, and to have it so car- 

ried throughout the whole length of the journey; 
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or whether the failure to have the baggage 
transferred to the baggage car of the limited ex- 
press train at Pittsburg was in any way the fault 
of the appellant. We think that the court erred 
in not submitting this question of fact to the jury, 
and in directing a verdict for the defendant with- 
out permitting the jury to pass upon such ques- 
tion. If appellant’s trunk had been transferred 
at Pittsburg to the baggage car attached to the 
limited express train from Chicago, as was done 
with the sleeping car in which appellant was 
traveling, the trunk would have passed through 
the place of danger before the flood occurred, 
and would not have been destroyed or lost by 
reason of -the flood. If the appellee was guilty 
of negligence in failing to put the trunk upon the 
right train—upon the train where its implied 
contract with appellant required it to put the 
trunk—it was guilty of negligence which 
brought the trunk in direct contact with the 
force known as an act of God. ‘If the superior 
force would have produced the same damage 
whether the defendant had been negligent or not, 
his negligence is not deemed the cause of the 
injury.”’ Shear. & R. Neg. (4th Ed.) § 39. But 
here it cannot be said that the flood would have 
caused the loss if the trunk had been transferred 
to the limited express train at Pittsburg. 

It is said, however, that the contract of trans- 
portation was made at Cincinnati, Ohio; that 
such a contract, and the liabilities of the parties 
under it, are governed by the law of the place 
where the contract is made; that the contract to 
transport appellant’s trunk, having been made in 
Ohio, must be governed by the law of Ohio; that, 
by the law of that State, loss of goods in the pos- 
session of a common Carrier, occurring by reason 
of an actof God, even though such loss would 
not have been met with but for unnecessary de- 
lay on the part of the carrier, relieves the carrier 
of liability for the loss; and that the case of Dan- 
iels v. Ballantine, 23 Ohio St. 532, which was 
introduced in evidence, shows what the law of 
Ohio is upon this subject. If the doctrine of lex 
loci contractus is applicable to this case, and if the 
case referred to is the law of Ohio, we do not 
think that the contention set up can be main- 
tained, because the doctrine of the Daniels Case 
is not applicable here. In that case the action 
was brought to recover the value of a barge, 
which defendant contracted to tow by means of a 
steam tug from Bay City, Mich., to Buffalo, N. 
Y., and which was lost in a storm on Lake Erie. 
It appears that after the voyage was begun the 
defendants delayed on the route three days, and 
then began the voyage again, and while on such 
delayed voyage the barge and tug were over- 
taken by the storm and lost. The court expressly 
states that the defendants in that case were not 
common carriers, and that, although they had 
such control of the barge as was necessary to en- 
able them to move it, yet the plaintiffs had pos- 
session of it, ‘‘and for most purposes it remained 
in their custody and care.’”? The case, however, 





——— 


presents an instance of mere delay without other 
negligence. If, in the case at bar, the trunk had 
been placed upon the right train, and that train 
had been delayed on the way, and by reason of 
such delay had come in contact with the flood, 
then, perhaps, there would be a resemblance be- 
tween this case and the Ohio case. But here the 
delay did not result simply from a halting or 
stopping in the movement of a train which was 
carrying the trunk in pursuance of the contract 
of carriage, but it resulted from negligence in 


failing to keep an implied contract to carry the — 


trunk upon a particular train, and in violating 
that contract by carrying the trunk upon a dif- 
ferent train from the one agreed upon; that is, 
upon the assumption that the facts would show 
no excuse for not keeping the contract. It is like 


a deviation from the usual course by the master — 


of a vessel, during which a cargo is injured by a 
storm at sea. In such case the deviation is re- 
garded asa sufficiently proximate cause of the 
loss to entitle the freighter to recover, «as it brings 


the vessel in contact with the storm, in itself the a 


act of God. Davis v. Garrett, 6 Bing. 716. Here 
was a deviation from the contract by the use of 
one agency of transportation not agreed upon, 
instead of the use of another agency of trans- 
portation which was agreed upon, thereby bring- 
ing the property iin transit in contact with the 
flood, in itself the act of God. In Davis v. Gar 
rett, supra, it was urged that there was no natural 


or necessary connection between the wrong of the — 
master in taking the barge out of its proper 
course and the loss itself, ‘for that the same 108s 


might have been occasioned by the very same 
transit if the barge had proceeded in her direct 
course;’’ but the court held the objection un- 
tenable, and Tindall, C. J., there said: ‘The 


same answer might be attempted to an action — 


against a defendant who’ had by mistake for- 
warded a parcel by the wrong conveyance, anda 
loss had thereby ensued; and yet the defendant 
in that case would undoubtedly be liable.” The 
language last quoted is precisely applicable to 
the case at bar, which is not a case of delay in 
the transportation of goods being carried by the 
right conveyance, as in Daniels v. Ballantine, 
supra, but a case of neglect in forwarding a trunk 
by the wrong conveyance, to-wit, by the day ex- 
press, instead of the limited express. Of course, 
in all that is here said it is not intended to ex- 
press any opinion as to whether the failure 
ship the trunk by the right train at Pittsburg was 
or was not the fault of the appellee, in view of 
the conflict in the testimony as to the circum- 


stances attending the checking and shipment of” 


the trunk. But, if there was nothing in such ¢if- 


cumstances which excused appellee from its im-— 
plied obligation to ship the trunk from Pittsburg” 
upon the train carrying appellant eastward from 5 
that point, then we think that the property was — 


unnecessarily exposed to the destructive power 
of the flood in question through the previous 
negligence or misconduct of appellee, and cM- 


seque 
jams 
shoul 
the i 
quest 
judg 
perio 
the ¢ 
furth 
herei 


No 
when 
witho 
been | 
and c: 
situat 
shoul: 
Law, 
such 
R. Co 
y. Sul 
South 
Shern 
Bietry 
South 
IN... 
son Vv. 
Cal. ¢ 
197), « 
(Phils 
Nashy 
Bridd 
Baller 
severe 
Coope 

etc. R 
Ann. | 
1211. 
R. Co. 
Swetl: 
droug 
gust o 
Alleg} 
Meeke 
sudde 
(Va.), 


. Peopl 


the in 
Ala, 1: 
Steele 
cause, 
any hi 
 ¥. 
Pioche 
Ill. 28 
Rockit 
N. J, 
008; H 
settled 




















































action 
e for- 
, anda 
endant 

The 
ible to 
lay in 
by the 
antine, 
1 trunk 
lay ex- 
course, 
to ex- 
lure 
irg was 
view of 
ircum- 
ment of © 
ich cir-— 
its im-— 
ttsburg 











d from © 


Vou. 43 








CENTRAL LAW JOURNAL. 


427 
























































































sequently that appellee is not excused. Will- 
jams v. Grant, 1 Conn. 487. Hence the case 
should have been allowed to go to the jury under 
the instructions asked by appellant upon this 
question. For the reason thus indicated, the 
judgments of the appellate court and of the su- 
perior court of Cook county are reversed, and 
the cause is remanded to said superior court for 
further proceedings in accordance with the views 
herein expressed. Reversed and remanded. 


Notr.—A loss is said to be caused by an act of God 
when it results immediately from a natural cause, 
without the intervention of man, and could not have 
been prevented by the exercise of prudence, diligence 
and care, and the use of those appliances which the 
situation of the party renders it reasonable that he 
should employ. 1 Amer. & Eng. Encyclopedia of 
Law, 174. The loss must result from a natural cause, 
such as an extraordinary flood (International, etc. 
R. Co. v. Halloren, 538 Tex. 46; Baltimore, etc. R. Co. 
y. Sulphur Springs, etc. Dist., 96 Pa. St. 65; Gates v. 
Southern Minn. Ry. Co., 28 Minn. 110; Sheldon v. 
Sherman, 42 N. Y. 484; Wallace v. Clayton, 42 Ga. 443; 
Bietry v. New Orleans, 22 La. Ann. 149; China v. 
Southwick, 12 Me. 288; Morris Canal Co. v. Ryerson, 
27N.J. L. 457; Lapham v. Curtis, 5 Vt. 8371; Richard- 
son v. Kier, 34 Cal. 63; Campbell v. Bear River, 35 
Cal. 679; Chideston v. Consolidated D. Co., 59 Cal. 
197), or a storm of unusual and extraordinary violence 
(Philadelphia, etc. R. Cc. v. Anderson, 94 Pa. St. 351; 
Nashville, etc. R. Co. v. King, 6 Heisk. [Tenn.] 261; 
Briddon v. Great Northern R. Co., 28 L. J. Ex. 51; 
Ballentine v. North Missouri R. Co., 40 Mo. 491), ora 
severe frost (Bowman v. Teal, 23 Wend. [N. Y.] 806; 
Cooper v. Young, 22 Ga. 272; McGrau v. Baltimore, 
ete. R. Co., 18 W. Va. 361; Engster v. West, 35 La. 
Ann. 119; Harris v. Rand, 4 N. H. 259; Lowe vy. Moss, 
12 Ill. 477; West v. Berlin, 3 Iowa, 532; Vail v. Pacific 
R. Co., 63 Mo. 230; Wolf v. Amer. Ex. Co., 43 Mo. 422; 
Swetland v. Boston, etc. R.Co., 102 Mass. 276), or 
drought (Ward v. Vance, 93 Pa. St. 499), a sudden 
gust of wind or tempest (Gillett v. Ellis, 11 Ill. 579; 
Allegheny v. Zimmerman, 95 Pa. St. 287; Colt vy. Me- 
Meeken, 6 Johns. [N. Y.] 159), lightning, earthquake, 
sudden death or illness. Friend v. Wood, 6 Grattan 
(Va.), 195; McCall v. Brock, 5 Strobh. (S. C.) 119; 


_ People v. Tubbs, 87 N. Y. 586. The natural cause be 


the immediate (Coosa River S. B. Co. v. Barclay, 30 
Ala. 120; Railroad Co. v. Reeves, 10 Wall. [U. S.] 176; 
Steele v. McTyer, 81 Ala. 667), and not the remote 
cause, and it must be free from the intervention of 
any human agency. Michaels v. N. Y., etc. R. Co., 30 
N. Y. 564; Levezey v. Phil., 64 Pa. St. 106; Polock v. 
Pioche, 35 Cal. 416; Chicago, etc. R. Co. v. Lawyer, 69 
Ill. 285; Merchants’ Des. Co. v. Smith, 76 Ill. 542; 
Rockingham Ins. Co. v. Boscher, 39 Me. 253; Hale v. 
N. J., etc. Co., 15 Conn. 539; Cox v. Peterson, 30 Ala. 
608; Hill v. Sturgeon, 28 Mo. 823. It is therefore well 
settled, as the principal case shows, that ifa man’s 
negligence has in any way contributed to the injury 
Which has been brought about he will not be excused. 
Crosby v. Fitch, 12 Conn. 410; Pruitt v. R. R. Co., 62 
Mo. 527; Swetland v. B. &S. N. Co., 102 Mass. 276; 
Heazle v. Railroad Co., 76 Ill. 501; Railroad Co. v. 
Reeves, 10 Wall. (U. S.) 176. What such negligence 
must amount to in order to create liability differs in 
every case. It is, however, clear that if it be in direct 
Causal connection with the injury and a violation of 
Sich reasonable care as a cautious and prudent man 
Would take to protect his property against loss by ordi- 





nary storm, wind, rain, etc., then the person who is 
guilty of such negligence will be liable for the harm 
done. Converse v. Brainard, 27 Conn.,607; Amentrout 
v. R.Co., 1 Mo. App. 158; Seigel v. Eisen, 41 Cal. 109; 
Vail v. R. Co., 63 Mo. 230; Condict v. R. Co., 54 N. Y.500; 
Downy v. R. Co., 18 Gray (Mass.), 401; Wolf v. Amer. 
Ex. Co., 48 Mo. 422; Klauber v. Amer. Ex. Co., 21 
Wis. 21. But if the negligence is only the remote 
cause of the accident, or if the act alleged to amount 
to negligence only consists of a failure to provide full 
and sufficient safeguards against violent and extraor- 
dinary winds, storms, rains, etc., this will not be 
held to constitute grounds of liability. 1 Amer. & Eng. 
Encyclopedia of Law, p. 177, citing and reviewing 
Balt., etc. R. Co. v. Sulphur Springs, etc. Dist. 2 Amer. 
& Eng. R. R. Cas. 166, 96 Pa. St. 65. The carrier is 
not bound to show that it was absolutely impossible, 
under any circumstances, to prevent the loss; it is 
sufficient if he proves that by no reasonable precau- 
tion under the circumstances could it have been pre- 
vented. See the recent case of Nugent v. Smith, L. 
R.1C. P. D. 19, 428. See, also, McFadden v. R. Co., 
44 N. Y. 478; Withers v. North. Kent. R. Co., 27 L. J. 
Ex. 417; Tyner v. R. Co., 111 Mass. 546; Mich. Cent. 
R. Co. v. Coleman, 28 Mich. 440; Mobile, etc. R. Co. v. 
Ashcroft, 48 Ala. 15. In the late case of Olsen v. 
Meyer, 64 N. W. Rep. 954, 46 Neb. 240, the Supreme 
Court of Nebraska held that in an action for injuries 
occasioned by the falling of a wall, where defendant 
claimed that the falling was occasioned by a wind 
storm of such unusual severity as to constitute an 
“‘act of God,” it was proper to permit him tv show 
that for over two years since the date of the falling 
there had occurred in the vicinity no storm of equal 
severity. In the late case of Norfolk & Western R. 
Co. v. Marshall’s Admr., 20 S. E. Rep. 823, 90 Va. 836, 
it appeared in an action against a railroad company 
for the death of {a passenger, that the accident oc- 
curred on a dark and rainy night, the rain falling in 
torrents, which flooded the track laid along the side 
of a mountain; that the train was stopped at times at 
exposed places, but met no obstruction until it 
reached the place of the accident, by which time the 
rain had ceased. This place was an earth fill provided 
with a stone culvert thirty-five years old, and no ac- 
cident had ever happened there. In consequence of 
a waterspout the culvert did not carry off the earth 
embankment and a great pond was formed against 
the earth embankment ¢ausing it to give way but 
leaving the rails and ties unbroken and the train 
went down into this washout, killing plaintiff’s intes- 
tate. It was held that defendant was not liable. The 
case of Blythe v. Denver & R. G. R. Co., 25 Pac. Rep. 
702, 32 Cent. L. J. 266, is another late case illustrating 
the doctrine as to how far an act of God is the proxi- 
mate cause of damages. This was an action against a 
railroad company to recover the value of an express 
package. It appeared that the express car with three 
others was blown from the track by a gale into such 
a position that all the goods must have been thrown 
into one corner at the top; that the car was immedi- 
ately set on fire by coals from the stove and burned so 
rapidly that the messenger escaped with difficulty, and 
that the wind was so fierce as to make it almost im- 
possible to stand or walk, and the air was so full of 
dust that one could scarcely see. It was held suffi- 
cient evidence to support a finding that the proximate 
cause was the “act of God,’”’ and not the failure of the 
company to remove the goods after the car was over- 
turned. 
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CORRESPONDENCE. 


PERSONAL LIABILITY OF GRANTEE OF MORTGAGED PREM 
ISES. 
To the Editor of the Central Law Journal: 

Apropos of the argument of Judge Dunbar of Wash- 
ington, concerning right of mortgagee to sue grantee 
of mortgagor, quoted by you in your number of Aug. 
28, [have a suggestion: The ground stated by the 
majority of the court is that as between a mortgagor 
and his grantee in such instances, the grantee be- 
comes the principal for the payment of the debt, that 
as between them the position of the mortgagor is that 
of surety, and that in equity a creditor is entitled to 
the benefit of any obligation or security given by the 
principal to the surety for the payment of the debt. 
It will be noted that this contains three propositions. 
Two of these are restricted by the italicized phrases, 
the last is not. The third is good law but does not 
apply to fact because the relation of principal and 
surety exists only as between grantor (mortgagor) and 
grantee. As between mortgagee and mortgagor, in- 
deed with regard to mortgagee and any other, the 
words principal and surety have no pertiaence or 
meaning. The relation of principal and surety, 
though it may be said to exist as to mortgagor and 
his grantee, is a guasi-relation only and does not carry 
with it the relation to the creditor which would be 
implied by suretyship pure and simple. As to the 
creditor, the mortgagor still remains the principal, in- 
deed the only debtor. It seems to me that Judge 
Dunbar is correct and that the prevailing authorities 
are wrong because they overlooked the point above 
suggested. 


Chicago, Ill. E. M. WINSTON. 








BOOK REVIEWS. 


HALE ON DAMAGES. 

The author of “‘Bailment and Carriers’ here gives 
us a similar work on damages, It belongs to what is 
known as the Hornbook series, and aims principally 
for the use of students, to state, explain and illustrate 
with elementary clearness and accuracy all the rules 
and principles governing the award of damages in 
civil cases. To this extent it seems to be well con- 
ceived and executed, the general principles being 
well stated and discussed and many illustrative cases 
being cited. Itis a volume of nearly five hundred 
pages. Published by West Publishing Co., St. Paul. 


TRIAL PRACTICE IN SOUTH AND NORTH DakOTAa. 

This volume of nearly five hundred pages will 
doubtless be found of considerable value in the States 
for which it is primarily written, as well as in other 
States with similar codes. Itisin effect an annota- 
tion of the statutes and rules of the appellate courts 
of the States of North and South Dakota pertaining to 
trial practice and appellate procedure, embracing is- 
sues, trials, exceptions, bills of exception, new trials, 
appeals and writs of error, in both civil and criminal 
cases. Itis prepared byjCharles E. De Land, a prom- 
inent member of the Pierre, South Dakato, Bar, and 
is published by the Carter Publishing Co. Pierre, S. 
D. 


EVIDENCE AT COMMON Law. 

This small cloth volume is intended as preliminary 
to atreatise on Evidence at Common Law which is to 
follow. It is labeled Part I and treats of the devel- 


opment of trial by jury. The author says that he is 





advised that “‘this part of the work is needed at once 
in certain universities and law schools where the hist- 
ory of institutions is taught and because it seems 
likely to prove interesting to general readers.” There 
is a great deal that is both entertaining and instruet- 


ive in the quaint records and history of juries to 


which the book is devoted. The author, Mr. James B, 
Thayer, is an eminent lawyer and an able instructor of 
law—a professor of law in the Harvard Law School, 
His attainments and standing will give authoritative 
value to the larger work on Evidence which he in. 
tends shortly to give the profession. Published by 
Little-Brown & Co., Boston. 


JONES ON REAL PROPERTY. 


This is a treatise on real property, as applied be- 


tween vendor and purchaser in modern conveyancing 
or estates in fee and their transfer by deed. It will 
be observed that they do not profess to cover the en- 
tire field of real property law, but only so far as the 
practical parts which arise in ordinary conveyancing 
is concerned. The subject is treated in two large 
volumes, wherein the author has diligently collected 
and reviewed a surprising multitude of cases. It will 
be impossible within the space ofthis notice to give 
detailed statement of their contents, but it will suffice: 
to say that all the points that would naturally be 


sought in a work of this character are covered. The 7 


reputation of the author, alone, which comes from 


successful legal authorship through a period of many ~ 
years, should be a sufficient guarantee of the merit of 


this work. The profession are already familiar with, 
and have learned to depend upon, the earlier treatises 


of Mr. Jon2zs on subjects akin to that here discussed. 
It may be said, indeed,that Mr. Jones is a conspicuous 


authority on subjects of this character, having already 
compiled treatises on mortgages of real property, 
mortgage of personal property, pledges, liens, anda 


volume on forms in conveyancing. The present treat. 
ises, it must be understood, contain no forms but sim- 


ply lay down the law of conveyancing as revealed by 
the decisions. The volumes are splendidly printed 
and;bound, havefan excellent index, and are published 
by Houghton-Mifflin & Co., Boston & New York, 








BOOKS RECEIVED. 


Infallible Logic, a Visible and Automatic System 
of Reasoning. By Thomas D. Hawley, of the 
Chicago Bar. Robert Smith Printing Company. 
Lansing, Michigan. 1896. 

The Ameriean State Reports, Containing the Cases of 
General Value and Authority Subsequent to 


Those Contained in the “American Decisions,” — 


and the “American Reports,” Decided in the 


Courts of Last Resort of the Several States. Se- — 
lected, Reported and Annotated, by A. C. Free: — 


man, and the Associate Editors of the ‘“‘American 
Decisions.”” Vol. L. San Francisco: Bancroft 
Whitney Company, Law Publishers and Law 
Book-sellers. 1896. 








HUMORS OF THE LAW. 


A lawyer at Houston, Texas, representing the 
plaintiff in a suit against a railroad company for kill- 
ing a horse, stated in his argument that the defendant 
was guilty of gross negligence in allowing the grasé t0 
grow upon its track, thereby alluring and enticing 
plaintiff’s horse upon the track to graze. 





No. 21 


CaLIF 
Conn] 
GEOR‘ 
ILLIN¢ 
INDIA) 
INDIA! 
Towa‘ 
Kansa 
KENTU 
MINNE 
Misso 
Monts 


_ NEBR 


NEVAI 
New J 
New } 
New Y 
NorTH 
PENNS 
SOUTH 
TENNE: 
TEXAs 
UniTEI 
UNITEI 
WasHi 
Wisco! 

1, AL 
tion a) 
subseq 


of fact 


Teceive 
the pay 
vious t 


' one of 


Neb., 6 

2. AP 
it is hay 
votes ¢ 
testant, 
countec 


havea; 
803. 


8. API 


| authori 


the att 
authori 
against 


N.W.R 


4, Ass 
Pensatic 


the atte 
—«Certaine 
_ dllowan 


tion of t 
4 clear 


Nat. Ba 


5. Assi 


| —Where 


creditor: 
erty of t 
reditor: 
erty is d 


not be r 


Mortgag 
- time, no: 


Aemall | 
Dears th 








once 
hist- 
ems 
here 
uct- 
1s to 
es B. 
or of 
hool. 
ative 
e in- 
d by 


be. 
cing 


6 en- 
3 the 
icing 
large 
ected 
t will 
give 
uffice 
ly be 


from 
many 
rit of 





Vou. 43 








CENTRAL LAW JOURNAL. 429 








—_ 





WEEKLY DIGEST 


of ALL the Current Opinions of ALL the State 
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1, ALTERATION OF INSTRUMENTS.—W hether an altera- 
tion apparent from the face of a note was made at or 
subsequent to the time of its execution is a question 


_ offact for the jury, and it is notin such case error to 


Teceive in evidence the note sued on, upon proof by 
the payee that the alleged alteration was made pre- 
vious to its receipt by him, on the day of its date, from 
one of the joint makers thereof.—STOUGH V. OGDEN, 
Neb., 68 N. W. Rep. 517. 

2. APPEAL—Review.—On trial of an election contest, 
itisharmless error to exclude evidence that certain 
votes counted for contestee were in fact cast for con- 
testant, where it appears that, if sueh votes were 
counted in favor of contestant, contestee would still 


_ have a majority.—GROFF V. CLARK, Ind., 44.N. E. Rep. 
83. 


3. APPEARANCE. — A clerk in an attorney’s office, 
authorized to accept service of papers in cases where 
the attorney has been retained professionally, has no 
authority to accept service of summons in an action 
against the attorney.—_LOWER V. WILSON, S. Dak., 68 
N. W. Rep. 545. 


4. ASSIGNMENT FOR BENEFIT OF CREDITORS — Com 
Pensation.—The compensation of an assignee, or of 


"the attorneys and others who assist him, is to be as- 


certained and awarded by the district court; and the 
allowances therefor, being largely within the discre- 
tion of the court, will not be disturbed unless there is 
aclear abuse of discretion. — BRANCH V. AMERICAN 
Nat. Bank, Kan., 46 Pac. Rep. 305. 

5. ASSIGNMENT FOR BENEFIT OF CREDITORS—Validit y. 
~—Where an assignment is made for the benefit of 
editors, which by its terms conveys all of the prop- 
erty of the assignors in trust for the benefit of all their 
editors equally, and the bulk of the assigned prop- 
‘tty is delivered to the assignee, the assignment will 


_ 0t be rendered void by the execution of void chattel 


Mortgages for small amounts at substantially the same 


' time, nor by the assignors making an invalid claim to 


‘small part of their estate as exempt, where it ap- 
Deare that the whole estate can be applied for the 











benefit of all the creditors substantially as the law 
provides.—MARSHALL V. VAN DE MARK, Kan., 46 Pac. 
Rep. 308. 

6. ASSIGNMENT—Indorsement of Non-negotiable In- 
strument.—The indorsement in blank, by the payee, 
of a written instrument for the payment of money to 
himself or his order, though such instrument is not 
negotiable by the law merchant, creates a contract on 
which the indorser is liable to any subsequent in- 
dorsee.—LYNCH Vv. MEAD, Iowa, 68 N. W. Rep. 579. 


7. ATTACHMENT — False Statement. — Laws 1894, ch. 
736, § 1, authorizing attachment “where, for the pur- 
pose of procuring credit defendant has made a false 
statement in writing as to his financial responsibility 
or standing,” being in derogation of common law, 
will be construed not to permit attachment by one 
who, at the time of giving the credit, did not know of 
such statement, though ‘another had been defrauded 
thereby.—PENOYAR V. KELSEY, N. Y., 44 N. E. Rep. 
789. 

8. ATTACHMENT—Fraudulent Disposition of Property. 
—Under Comp. Laws, § 4993, authorizing the issuance 
of an attachment where a debtor has disposed of his 
property with intent to defraud his creditors, to au- 
thorize the issuance of the attachment, the sale must 
have been made with actual fraudulent intent. The 
mere fact that the sale is fraudulent in law, the deb- 
tor acting in good faith, is insufficient.—First Nat. 
BaNK OF STURGIS V. MCMILLEN, 8. Dak., 68 N. W. Rep. 
637. 

9. BANK—Notice to Officer.—The president of a bank, 
having embezzled funds of the bank on deposit with 
its reserve agent, replaced such funds with money 
borrowed by him on the bank’s note, without the 
directors’ knowledge, and such borrowed money was 
thereafter drawn out to pay the bank's lawful debts: 
Held that, the bank having received the benefit of the 
loan through its president, it was affected with his 
knowledge of the loan, and hence was liable to the 
lender as for money had and received to its use.— 
DITTY V. DOMINION NAT. BANK OF BRISTOL, Va., U. 8. 
C. C. of App., 75 Fed. Rep. 769. 


10. BANKS AND BANKING — Inprovident Loans — Lia- 
bility of Officers.—The customs and methods of the 
community in which a banking business is done are, 
for such community, a standard of prudence and dil- 
igence by which the responsibility of the bank officers 
and directors at common law is to be tested; and if 
there has been a reasonable conformity to these, and 
absolute good faith and honesty of purpose, it would 
be unjust to hold them to a personal accountability 
to stockholders for loans which. subsequent events 
proved unwise.—WHEELER V. AIKEN CouUNTY LOAN & 
Savines BaNK, U. 8. C. C. (8. Car.), 75 Fed Rep. 781. 


11. CARRIERS OF GooDs—Connecting Line — Conver- 
sion.—Failure of a railroad company to communicate 
to its connecting line the direction that the goods are 
shipped in care of a certain railroad, resulting in their 
diversion to another route than that directed, while 
making it liable for injury resulting, does not, in con- 
nection with such consequent diversion, amount to a 
conversion, and ipso facto make it liable for the value 
of the goods.—BOoTH V. Missoun!, K. & T. Rr. 00. OF 
Texas, Tex., 878. W. Rep. 168. 

12. CARRIERS OF GoODs—Injury to Freight—Defective 
Cars.—It is the duty of a railway company to provide 
cars reasonably fit for the conveyance of the particular 
class of goods it intends to carry, and it is not relieved 
from this duty by transporting the goods over its own 
line in the car of the connecting carrier in which it re- 
ceived them. If it uses the cars of the connecting car- 
rier, it adopts and makes them its own for the purpose 
of conveying the goods.—SHEA V. CHICAGO, R. I. & P. 
Ry. Co., Minn., 68 N. W. Rep. 608. 

13. CARRIERS—Passenger—Negligence.—In an action 
against a street railway company for personal injuries 
received in alighting from defendant's car, due to the 
alleged negligence of defendant in suddenly starting 
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the car, an instruction that slight negligence on 
plaintiff's part was not incompatible with due and 
ordinary care is not erroneous.—CHICAGO CITY Ry. 
Co. V. DINSMORE, Ill., 44 N. E. Rep. 887. 

14. CARRIERS OF PASSENGERS — Sale of Coupon 
Tickets.—Defendant railway company sold to plaintiff 
ticket brokers a quantity of tickets over its own road, 
with coupons attached for transportation over a con- 
necting line. Said tickets were issued under an agree- 
ment with said connecting road, and were for a num- 
ber of years honored by the latter road, and until it 
passed into the hands of a receiver, who was ordered 
by the federal court to refuse to accept for passage the 
remainder of said tickets: Held, that in selling said 
coupons defendant acted merely as agent for the con- 
necting line, and was not liable for the latter’s failure 
to perform the contract.—CHicaGco & A. R. Co. v. MUL- 
FORD, Ill., 44 N. E. Rep. 861. 

15. CHATTEL MORTGAGE BY FIRM — Validity.—An in- 
strument which on its face purporis to be a mortgage 
of personal property by a firm, but is invalid as such 
because not executed by all the members of the firm, 
as required by the Wyoming act of 1890, is not effective 
in any way, either as conveying the entire interest of 
the firm in the partnership property or of the individ- 
ual members who have signed it.—RIDGLEY V. FIRST 
NaT. BaNnK, U. 8. C. C. (Wyo.), 75 Fed. Rep. 808. 

16. CHATTEL MORTGAGE — Recording Act.—An exten- 
sion oftime forthe payment ofan existing debt, in 
consideration ofthe giving of a chattel mortgage by 
the debtor to secure its payment, constitutes the 
creditor a mortgagee in good faith; and his lien is su- 
perior to that of a prior, unrecorded mortgage on the 
property, of which he had no notice, under the pro- 
vision of Rev. St. 1895, art. 3328, making a mortgage 
void as to subsequent mortgagees in good faith, un- 
less recorded.—BARNES V. GRAY, Tex., 378. W. Rep. 
162. 

17. CHATTEL MORTGAGE — Notice.—In the absence of 
a statute requiring the affidavit annexed toa chattel 
mortgage to be signed by affiants, the mortgage is no- 
tice to and valid against third persons, though the affi- 
davit is not signed by the mortgagor or mortgagee. — 
LuTz V. KINNEY, Nev., 46 Pac. Rep. 257. 

18. CONSTITUTIONAL Law — Appropriation of Munic- 
ipal Funds.—An act of the legislature directing munic- 
ipal officers to pay to an individual, out of the munic- 
ipal treasury, asum of movey for which thereis no 
legal and enforceable claim, is a ‘‘gift of public 
money,” within the inhibition of Const. art. 4, § 31, and 
hence is void.—CONLIN V. BOARD OF SUP’RS OF CITY 
AND COUNTY OF SAN FRANCISCO, Cal., 46 Pac. Rep. 279. 

19. CONSTITUTIONAL Law — Banking Institutions— 
Stockholders’ Liability.—The provisions of section 7 of 
article ll ofthe constitution of Nebraska, designated 
“Corporations,” that ‘‘every stockholder in a banking 
corporation or institution shall be individually re- 
sponsible and liable to its creditors, over and above 
the amount of stock by. him held, to an amount equal 
to his respective stock or shares so held, for all its lia- 
bilities accruing while he remains such stockholder,” 
are enforceable without special suppl tary statu- 
tory enactments.—FARMERS’ LOAN & TRUST CO. V. 
FUNK, Neb., 68 N. W. Rep. 520. 

20. CONSTITUTIONAL LAaw—Statutes—Amendment.—It 
is the settled law of this State that where it is sought 
to amend a legislative enactment, the amended law 
must be set out in the new act, and, in addition, con- 
tain a provision for the repeal of the old law so 
amended.—STATE V. CITY OF KEARNEY, Neb.,68N. W. 
Rep. 533. 

21. CONSTITUTIONAL QUESTION—Judgment of Sister 
State.—An issue as to whether due force and effect has 
been given to a judgment or decree of another State 
does not involve the construction or application of 
Const. U.S. art. 4, § 1, requiring “‘full faith and credit” 
to be given in each State to the public acts, records, 
and judicial proceedings of every other State, but 
rather involves the interpretation of Acts Cong. May 














26, 1790, and March 27, 1804, declaring, in substance, 
that the ‘‘full faith and credit” mentioned in the con. 
stitution should consist in giving to a foreign judgment 
such faith and credit as it had in the courts of the State 
from which it was taken; and hence the circuit court , 
of appeals has jurisdiction.—MERRITT V. AMERICAN | 
STEEL-BARGE Co.,U.S. C. C. of App., 75 Fed. Rep, © 
813. 

22. CONTRACT— Burden of Proof.—A suspension of 
work under a contract for a length of time prohibited — 
by its terms, when rendered excusable by the act of © 
God, is nota breach of the contract, and the other } 
party is not thereby justified in terminating it.—Ag. 
PLUND V. MaTTSON, Wash., 46 Pac. Rep. 341. 


28. CONTRACTS FOR SALE OF LAND—Certainty.—A con- 
tract for the purchase of a lot to be platted from @ 
tract will not be held invalid for uncertainty where the 
tract is subsequently platted, and a definite lot desig. 
nated by the parties as the lot to be conveyed.—EMsz- 
WILLER V. TYNER, Ind., 44 N. E. Rep. 811. 


24. CONVERSION BY MORTGAGEE.—If a mortgagee in 
possession of mortgaged personal property disposes 
of the same in denial of the title and interest of the 
mortgagor, or, in any way which is inconsistent with © 
his rights, the mortgagor may treat such disposal asa 
conversion.—BURTON V. RANDALL, Kan., 46 Pac. Rep, — 
326. 


25. CORPORATION—Foreign Corporations—Service of 
Process.— Whether one not a resident of this State, who. 
holds'the position of inspector for a non-resident corpo- © 
ration doing a fidelity insurance business in this State, © 
and whose duties are to audit claims forjlosses and 
make collections for the corporation within this State, 
is or is not such an agent of the corporation as may, 
under section 3369 of the Code, be served so as to effect 
service upon the corporation,such an agent of a foreign 
corporation who attends a court in this State for the 
sole purpose of testifying as a witness for the State in 
a criminal case is exempt from service upon him, a 
such agent, of a process against the corporation.—Fl- 
DELITY & CASUALTY CO. V. EVERETT, Ga., 258. E. Rep. 
784. 

26. CORPORATION—Stock Subscription.—A complaint 
on a stock subscription is not inconsistent because al- 
leging that defendant, by his subscription, agreed to 
pay a certain amount “when and as it might be de 
manded,” while this promise is not expressed, but 
merely implied, in the subscription set out as an eX 
hibit.—VENTURA & OJAI VAL. Ry. Co. v. COLLins, Cal., 
46 Pac. Rep. 287. 

27. CORPORATIONS—Stock holder—Contribution.—The 
stockholders in a corporation engaged in distilling be 
ing individually liable tothe federal government, un- 
der Rev. St. U. S. § 3251, for the tax on the product of 
such corporation, stockholders who are compelled 
pay such tax may maintain an action for contribution 
against other stockholders; but the liability of the de- 
fendants in such action is not in the nature of an a& 
sessment on their stock, but is based on their joint 
and several liability for the amount paid by plaintifs © 
under the act of congress.—WOLTERS V. HENNINGSAN, 
Cal., 46 Pac. Rep. 277. , 


28, CORPORATIONS—Taxation — Capital Stock.—Real 
estate within the State, purchased by a foreign corpo © 
ration with surplus earnings, and not occupied by i} 
but leased, is not a portion of its ‘‘capital stock em 
ployed within the State,” the basis for taxation of @ 
foreign corporation, under Laws, 1880, ch. 542. —PEO- , 
PLE Vv. WEMPLE, N. Y., 44N. E. Rep. 787. 

29. COUNTIES—Taxation — Erroneous Assessment.— 
Code, § 841, providing that the county auditor may Cor - 
rect clerical or other errors in the assessment or tat 
book, does not aathorize him to change the asses 
ment of property as made and returned by the asses: — 
sor, and to which no objection was made before the 
board of equalization, which has sole original jurisdic- ; 
tion to increase or reduce an assessment. — PO 
CouNTY V. SHERMAN, lowa, 68 N. W. Rep. 562. 
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30. COUNTY SUPERVISORS — Contracts.—A board of 
county supervisors, under its power to supervise the 
official conduct of all county officers and direct prose- 
eutions for delinquencies, may employ an expert to 
examine the books and accounts of county officers.— 
HARRIS V. GIBBONS, Cal., 46 Pac. Rep. 292. 

31. CRIMINAL LAw—Argument in Absence of Defend- 
ant.—A judgment of conviction in a criminal case will 
not be reversed because the prosecuting attorney pro- 
ceeded for from two to five minutes with his argument 
in the absence’of the defendant, it not being shown that 
the attention of the court or counsel was called to de- 
fendant’s absence.—DOYLE Vv. COMMONWEALTH, Ky., 37 
§. W. Rep. 153. 

32. CRIMINAL LAaw—Betting—Horse Races.—Engaging 
ina wager on horse races is a ‘‘hazard” within St. § 
1977, subject to fine one ‘‘who shall engage in any haz- 
ard or game on which money is bet, won, or lost.”— 
UHEEK V. COMMONWEALTH, Ky., 378. W. Rep. 152. 

33. CRIMINAL LAW — False Pretenses.—Under Pen. 
Code, § 532, providing that any person obtaining 
“money or property” by false pretenses is punishable 
to the same extent as for larceny, a person so obtain- 
ing land is not punishable.—PEOPLE V. CUMMINGS, 
Cal., 46 Pac. Rep. 284. 

34. CRIMINAL Law—Homicide—Insanity.—On the is- 
sue as to the sanity of a person evidence of his general 
reputation in that regard is inadmissible.—TERRITORY 
y. PADILLA, N. Mex., 46 Pac. Rep. 346. 

35. CRIMINAL LAaw—Misconduct of Jury.—A convic- 
tion cannot stand where the jury sent one of its mem- 
bers to ask the bailiff how long they would have to 
stay out ifthey did not agree on a verdict, and the 
bailiff told the jurors that the judge said they would 
have to stay until Monday morning unless they agreed 
sooner ; Code, § 4442, providing that the bailiff shall not 
speak to the jury, unless to ask if they have agreed on 
their verdict.—STATE v. LA GRANGE, Iowa, 68 N. W. 
Rep. 558. 

3%. CRIMINAL PRACTICE—Seduction—Indictment.—An 
indictment under Code, § 3867, declaring a punishment 
‘if any person seduce and debauch any unmarried 
weman of previous chaste character,’”’ may charge the 
offense in the words ef the statute.—STATE v. WHALEN, 
Iowa, 68 N. W. Rep. 554. 

37. DAMAGES — Breach of Contract.—For failure to 
construct an elevator in an office building according 
to contract, damages from failure to rent the rooms 
are too speculative to be recoverable.—CLIFFORD V. 
Leroux, Tex., 37S. W. Rep. 172. 

88. DECEIT—Rescission of Lease.—The fact that an 
agent had misrepresented the rental demanded by his 
principal for land, and obtained an agreement from 
the lessee to pay an excessive rental, and also misrep- 
Tesented the character and quality of the land, where 
the lessee examined the land and might have ascer- 
tained the facts, does not constitute sufficient grounds 
for a rescission of the lease.—MERRITT V. DUFUR, 
Towa, 68 N. W. Rep. 553. 

33. DEED—Rescission—Fraudulent Representations. 
~A vendor has no right to rely on the representations 
of his vendee as to the value of property offered as se- 
curity for the purchase price, where the property is 
located in the city of which the vendor has been a res- 
ident for 15 years, and there was nothing to prevent 
his examining the property, and ascertaining its value 
for himself.—MOoRE V. RECEK, IIl., 44 N. E. Rep. 868. 


40. DEEDsS—Attestation.—A deed for lands situate in 
this State, executed in the State of Kansas, and 
acknowledged there before a notary public, who 
attached his official seal to the certificate of 
acknowledgment, is presumed to have been executed 
in accordance with the laws of the State of Kansas, 
and, though not witnessed, is entitled to be recorded 
and read in evidence in this State without other proof 
that the grantors therein actually executed and deliv- 
tred the deed.—_SCHIELDS V. HORBACH, Neb., 68N. W. 
Rep. 524. 





41. DIvVORCE—Adultery.—Circumstantial evidence is 
sufficient to establish adultery, if the circumstances 
proven lead naturally and fairly to the conclusion of 
guilt, and are inconsistent with any natural theory of 
innocence.—AITCHISON V. AITCHISON, Iowa, 68N. W. 
Rep. 573. 

42. DIVORCE—Impotency.—A wife is entitled to a di- 
vorce on the ground of the impotency of the husband 
at the time of the marriage, caused by self-abuse, when 
the evidence tends strongly to show that through long- 
continued indulgence in such vice he has become so 
perverted in mind and body as to deprive him of the 
desire and ability to perform the act of coition with 
his wife, and that efforts have been made to cure him, 
and he would not exercise moral restraint over him- 
self.—GRIFFITH V. GRIFFITH, IIl., 44 N. E. Rep. 820. 


43. DIVORCE — Judgment by Default.—Where a di- 
vorce was granted to the husband by default, as upon 
service by publication, and the only affidavit on file 
was apparently intended to combine in one the facts 
required to be stated by sections 73 and 641, respect- 
ively, of the Civil Code, but it was fatally defective as 
to tion 73,and the appearance docket referred to 
one affidavit only, and there was no evidence that any 
other had ever been made or filed, the court did not 
err in refusing leave to file another affidavit upon the 
hearing of a motion to vacate the decree, norin sus- 
taining said motion, nor in dismissing the case when 
regularly reached for trial on the failure of the plaint- 
iff to offer evidence in support of his petition.—Pat- 
TERSON V. PATTERSON, Kan., 46 Pac. Rep. 304. 


44. DIVORCE — Pendency of Actions in Different 
States.—A decree of divorce rendered by a court of 
the State of which the plaintiff is a bona fide resident, 
and in accordance with its laws, though on construc- 
tive service by publication upon the defendant, who is 
a@ non-resident, and does not appear, dissolves the 
marriage relation between the parties, and is entitled 
to full faith and credit in the courts of other States.— 
DUNHAM V. DUNHAM, Ill., 44 N. E. Rep. 841. 


45. EXECUTION—Supplementary Proceedings—Wages 
of City Employee.—The creditors of a fireman cannot, 
by proceedings supplementary to execution, reach the 
wages due him from a municipal corporation for serv- 
ices as such fireman. Itis against public policy to 
permit such legal proceedings to intervene so as to 
prevent the payment to the fireman himself of the 
wages due him for services so rendered.—SANDWICH 
MANUPFG. CO. V. KRAKE, Minn., 68 N. W. Rep. 600. 


46. FEDERAL AND STATE COURTS—Habeas Corpus.— 
The imprisonment of one committed for trial on a 
criminal charge, under State process which is regular 
and valid in itself, is not rendered illegal, so as to 
justify his release on habeas corpus by a federal court, 
by the fact that the prisoner was brought back from 
another State asa fugitive from justice, by means of 
extradition warrants procured by false affidavits.—IN 
RE MOORE, U. 8. D. C. (Oreg.), 75 Fed. Rep. 821. 

47. FEDERAL CouRTS — Election.—A non-resident, 

who has elected, under Act 1887, § 2, to bring suit ina 
State court, cannot thereafter dismiss such suit with- 
out the consent ofthe defendants therein, and then 
bring suitin a federal court.—HUGHES V. GREEN, U. 
8. C. C. (Colo.), 75 Fed. Rep. 693. 
- 48. FEDERAL CouRTS — Election of Jurisdiction.—A 
non-resident, having elected under Act 1887, § 2, to 
bring suit ina State court, cannot thereafter sue on 
the same cause of action in a federal court.—HOGHES 
Vv. GREEN, U.S.C. C. (Colo.), 75 Fed. Rep. 691. 

49. FEDERAL CourTs—Jurisdiction of Foreign Corpo- 
rations.—25 Stat. 433, provides that no civil suit shall 
be brought in a federal court against any person by 
any original process or proceedings in any other dis- 
trict than that whereof he is an inhabitant: Held, 
that a corporation of one State cannot be affected by 
an order or writ of injunction issued by a federal court 
in another State.—AVERILL V. SOUTHERN Rr. Uo., U. 8. 
Cc. C. (8. Car.), 75 Fed. Rep. 736. 
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the car, an instruction that slight negligence on 
plaintiff's part was not incompatible with due and 
ordinary care is not erroneous.—CHICAGO CITY Ry. 
Co. V. DINSMORE, IIl., 44 N. E. Rep. 887. 

14. CARRIERS OF PASSENGERS — Sale of Coupon 
Tickets.—Defendant railway company sold to plaintiff 
ticket brokers a quantity of tickets over its own road, 
with coupons attached for transportation over a con- 
necting line. Said tickets were issued under an agree- 
ment with said connecting road, and were for a num- 
ber of years honored by the latter road, and until it 
passed into the hands of a receiver, who was ordered 
by the federal court to refuse to accept for passage the 
remainder of said tickets: Held, that in selling said 
coupons defendant acted merely as agent for the con- 
necting line, and was not liable for the latter’s failure 
to perform the contract.—CHIcaGo & A. R. Co. v. MUL- 
FORD, Ill., 44 N. E. Rep. 861. 

15. CHATTEL MORTGAGE BY FIRM — Validity.—An in- 
strument which on its face purports to be a mortgage 
of personal property by a firm, but is invalid as such 
because not executed by allthe members of the firm, 
as required by the Wyoming act of 1890, is not effective 
in any way, either as conveying the entire interest of 
the firm in the partnership property or of the individ- 
ual members who have signed it.—RIDGLEY V. FIRST 
Nat. BANK, U. 8. C. C. (Wyo.), 75 Fed. Rep. 808. 

16, CHATTEL MORTGAGE — Recording Act.—An exten- 
sion oftime forthe payment ofan existing debt, in 
consideration ofthe giving of a chattel mortgage by 
the debtor to secure its payment, constitutes the 
creditor a mortgagee in good faith; and his lien is su- 
perior to that of a prior, unrecorded mortgage on the 
property, of which he had no notice, under the pro- 
vision of Rev. St. 1895, art. 3328, making a mortgage 
void as to subsequent mortgagees in good faith, un- 
less recorded.—BARNES V. GRAY, Tex., 378. W. Rep. 
162. 

17. CHATTEL MORTGAGE — Notice.—In the absence of 
a statute requiring the affidavit annexed toa chattel 
mortgage to be signed by affiants, the mortgage is no- 
tice to and valid against third persons, though the affi- 
davit is not signed by the mortgagor or mortgagee. — 
LuTz Vv. KINNEY, Nev., 46 Pac. Rep. 257. 

18. CONSTITUTIONAL Law — Appropriation of Munic- 
ipal Funds.—An act of the legislature directing munic- 
ipal officers to pay to an individual, out of the munic- 

ipal treasury, asum of mopey for which there is no 
legal and enforceable claim, is a ‘‘gift of public 
money,” within the inhibition of Const. art. 4, § 31, and 
hence is void.—CONLIN V. BOARD OF SUP’RS OF CiTY 
AND COUNTY OF SAN FRANCISCO, Cal., 46 Pac. Rep. 279. 

19. CONSTITUTIONAL Law — Banking Institutions— 
Stockholders’ Liability.—The provisions of section 7 of 
article ll ofthe constitution of Nebraska, designated 
“Corporations,” that ‘‘every stockholder in a banking 
corporation or institution shall be individually re- 
sponsible and liable to its creditors, over and above 
the amount of stock by. him held, to an amount equal 
to his respective stock or shares so held, for all its lia- 
bilities accruing while he remains such stockholder,” 
are enforceable without special supplementary statu- 
tory enactments.—FARMERS’ LOAN & TRUST CO. V. 
FUNK, Neb., 68 N. W. Rep. 520. 

20. CONSTITUTIONAL LAw—Statutes—Amendment.—It 
is the settled law of this State that where it is sought 
to amend a legislative enactment, the amended law 
must be set out in the new act, and, in addition, con- 
tain a provision for the repeal of the old law so 
amended.—STATE V. CITY OF KEARNEY, Neb., 68N. W. 
Rep. 533. 

21. CONSTITUTIONAL QUESTION—Judgment of Sister 
State.—An issue as to whether due force and effect has 
been given to a judgment or decree of another State 
does not involve the construction or application of 
Const. U.S. art. 4, § 1, requiring “full faith and credit” 
to be given in each State to the public acts, records, 
and judicial proceedings of every other State, but 
rather involves the interpretation of Acts Cong. May 





26, 1790, and March 27, 1804, declaring, in substance, 
that the ‘‘full faith and credit” mentioned in the con. 
stitution should consist in giving to a foreign judgment 
such faith and credit as it had in the courts of the State 


from which it was taken; and hence the circuit court , 


of appeals has jurisdiction.—MERRITT V. AMERICAN 
STEEL-BARGE Co.,U.S. C. C. of App., 75 Fed. Rep, 
813. 

22. CONTRACT— Burden of Proof.—A suspension of 
work under a contract for a length of time prohibited 
by its terms, when rendered excusable by the act of 
God, is nota breach of the contract, and the other 
party is not thereby justified in terminating it.—Ag-. 
PLUND V. MATTSON, Wash., 46 Pac. Rep. 341. 


23. CONTRACTS FOR SALE OF LAND—Certainty.—A con- 
tract for the purchase of a lot to be platted from a 
tract will not be held invalid for uncertainty where the 


tract is subsequently platted, and a definite lot desig. | 


nated by the parties as the lot to be conveyed.—EMsu- 
WILLER V. TYNER, Ind., 44 N. E. Rep. 811. 


24. CONVERSION BY MORTGAGEE.—If a mortgagee in 
possession of mortgaged personal property disposes 
of the same in denial of the title and interest of the 
mortgagor, or, in any way which is inconsistent with 
his rights, the mortgagor may treat such disposal asa 
conversion.—BURTON V. RANDALL, Kan., 46 Pac. Rep, 
326. 


25. CORPORATION—Foreign Corporations—Service of 
Process.— Whether one not a resident of this State, who 
holds'the position of inspector for a non-resident corpo- 
ration doing a fidelity insurance business in this State, 
and whose duties are to audit claims forjlosses and 
make collections for the corporation within this State, 
is or is not such an agent of the corporation as may, 
under section 3369 of the Code, be served so as to effect 
service upon the corporation,such an agent of a foreign 
corporation who attends a court in this State for the 
sole purpose of testifying as a witness for the State in 
a criminal case is exempt from service upon him, as 
such agent, of a process against the corporation.—Fi- 
DELITY & CASUALTY CO. V. EVERETT, Ga., 25S. E. Rep. 
784. 

26. CORPORATION—Stock Subscription.—A complaint 
on a stock subscription is not inconsistent because al- 
leging that defendant, by his subscription, agreed to 
pay a certain amount “when and as it might be de 
manded,” while this promise is not expressed, but 
merely implied, in the subscription set out as an ex 
hibit.—VENTURA & OJAI VAL. Ry. Co. v. COLLINS, Cal., 
46 Pac. Rep. 287. 

27. CORPORATIONS—Stock holder—Contribution.—The 
stockholders in a corporation engaged in distilling be 
ing individually liable tothe federal government, un- 
der Rev. St. U. S. § 3251, for the tax on the product of 
such corporation, stockholders who are compelled to 
pay such tax may maintain an action for contribution 
against other stockholders; but the liability of the de 
fendants in such action is not in the nature of an as 
sessment on their stock, but is based on their joint 


and several liability for the amount paid by plaintiffs — 


under the act of congress._WOLTERS V. HENNINGSAN, 
Cal., 46 Pac. Rep. 277. 


28. CORPORATIONS—Taxation — Capital Stock.—Real — 


estate within the State, purchased by a foreign corpo 


ration with surplus earnings, and not occupied by it, ~ 


but leased, is not a portion of its ‘‘capital stock em: 


ployed within the State,” the basis for taxation of a 4 
foreign corporation, under Laws, 1880, ch. 542.—PEO- © 


PLE Vv. WEMPLE, N. Y., 44N. E. Rep. 787. 
29. COUNTIES—Taxation — Erroneous Assessment.— 


Code, § 841, providing that the county auditor may cor | 


rect clerical or other errors in the assessment or tax 
book, does not aathorize him to change the assess- 


ment of property as made and returned by the asses: 


sor, and to which no objection was made before thé 
board of equalization, which has sole original jurisdic- 
tion to increase or reduce an assessment. — PO 
CouNTY V. SHERMAN, lowa, 68 N. W. Rep. 562. 
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30. COUNTY SUPERVISORS — Contracts.—A board of 
county supervisors, under its power to supervise the 
official conduct of all county officers and direct prose- 
cutions for delinquencies, may employ an expert to 
examine the books and accounts of county officers.— 
HARRIS V. GIBBONS, Cal., 46 Pac. Rep. 292. 

$1. CRIMINAL LAw—Argument in Absence of Defend- 
ant.—A judgment of conviction in a criminal case will 
not be reversed because the prosecuting attorney pro- 
ceeded for from two to five minutes with his argument 
in the absence’of the defendant, it not being shown that 
the attention of the court or counsel was called to de- 
fendant’s absence.—DOYLE V. COMMONWEALTH, Ky., 37 
§. W. Rep. 153. 

32. CRIMINAL Law—Betting—Horse Races.—Engaging 
jn a wager on horse races is a ‘‘hazard” within St. § 
1977, subject to fine one ‘‘who shall engage in any haz- 
ard or game on which money is bet, won, or lost.”— 
UHEEK V. COMMONWEALTH, Ky., 378. W. Rep. 152. 

33. CRIMINAL Law — False Pretenses.—Under Pen. 
Code, § 532, providing that any person obtaining 
“money or property” by false pretenses is punishable 
to the same extent as for larceny, a person so obtain- 
ing land is not punishable.—PEOPLE V. CUMMINGS, 
Cal., 46 Pac. Rep. 284. 

34. CRIMINAL Law—Homicide—Insanity.—On the is- 
sue as to the sanity of a person evidence of his general 
reputation in that regard is inadmissible.—TERRITORY 
y. PADILLA, N. Mex., 46 Pac. Rep. 346. 

35. CRIMINAL LAaw—Misconduct of Jury.—A convic- 
tion cannot stand where the jury sent one of its mem- 
bers to ask the bailiff how long they would have to 
stay out ifthey did not agree on a verdict, and the 
bailiff told the jurors that the judge said they would 
have to stay until Monday morning unless they agreed 
sooner ; Code, § 4442, providing that the bailiff shall not 
speak to the jury, unless to ask if they have agreed on 
their verdict.—STATE V. LA GRANGE, Iowa, 68 N. W. 
Rep. 558. 

3%. CRIMINAL PRACTICE—Seduction—Indictment.—An 
indictment under Code, § 3867, declaring a punishment 
“if any person seduce and debauch any unmarried 
weman of previous chaste character,” may charge the 
offense in the words ef the statute.—STATE v. WHALEN, 
Iowa, 68 N. W. Rep. 554. 

37. DAMAGES — Breach of Contract.—For failure to 
construct an elevator in an office building according 
to contract, damages from failure to rent the rooms 
are too speculative to be recoverable.—CLIFFORD V. 
Leroux, Tex., 37S. W. Rep. 172. 

88. DECEIT—Rescission of Lease.—The fact that an 
agent had misrepresented the rental demanded by his 
principal for land, and obtained an agreement from 
the lessee to pay an excessive rental, and also misrep- 
Tesented the character and quality of the land, where 
the lessee examined the land and might have ascer- 
tained the facts, does not constitute sufficient grounds 
for a rescission of the lease.—MERRITT V. DUFUR, 
Iowa, 68 N. W. Rep. 553. 

39. DEED—Rescission—Fraudulent Representations. 
~A vendor has no right to rely on the representations 
of his vendee as to the value of property offered as se- 

curity for the purchase price, where the property is 
located in the city of which the vendor has been a res- 
ident for 15 years, and there was nothing to prevent 
his examining the property, and ascertaining its value 
for himself.—MOoRE V. RECEK, IIl., 44 N. E. Rep. 868. 


40, DEEDs—Attestation.—A deed for lands situate in 
this State, executed in the State of Kansas, and 
acknowledged there before a notary public, who 
attached his official seal to the certificate of 
acknowledgment, is presumed to have been executed 
in accordance with the laws of the State of Kansas, 
and, though not witnessed, is entitled to be recorded 
and read in evidence in this State without other proof 
that the grantors therein actually executed and deliv- 
tred the deed.—SCHIELDS V. HORBACH, Neb., 68 N. W. 
Rep. 524. 





41. DIvoRCcE—Adultery.—Circumstantial evidence is 
sufficient to establish adultery, if the circumstances 
proven lead naturally and fairly to the conclusion of 
guilt, and are inconsistent with any natural theory of 
innocence.—AITCHISON V. AITCHISON, Iowa, 68N. W. 
Rep. 573. 

42. DIVORCE—Impotency.—A wife is entitled to a di- 
vorce on the ground of the impotency of the husband 
at the time of the marriage, caused by self-abuse, when 
the evidence tends strongly to show that through long- 
continued indulgence in such vice he has become so 
perverted in mind and body as to deprive him of the 
desire and ability to perform the act of coition with 
his wife, and that efforts have been made to cure him, 
and he would not exercise moral restraint over him- 
self.—GRIFFITH V. GRIFFITH, IIl., 44 N. E. Rep. 820. 


43. DIVORCE — Judgment by Default.—Where a di- 
vorce was granted to the husband by default, as upon 
service by publication, and the only affidavit on file 
was apparently intended to combine in one the facts 
required to be stated by sections 73 and 641, respect- 
ively, of the Civil Code, but it was fatally defective as 
to section 73,and the appearance docket referred to 
one affidavit only, and there was no evidence that any 
other had ever been made or filed, the court did not 
err in refusing leave to file another affidavit upon the 
hearing of a motion to vacate the decree, nor in sus- 
taining said motion, nor in dismissing the case when 
regularly reached for trial on the failure of the plaint- 
iff to offer evidence in support of his petition.—Pat- 
TERSON V. PATTERSON, Kan., 46 Pac. Rep. 304. ; 


44. DIVORCE — VPendency of Actions in Different 
States.—A decree of divorce rendered by a court of 
the State of which the plaintiff is a bona fide resident, 
andin accordance with its laws, though on construc- 
tive service by publication upon the defendant, who is 
a@ non-resident, and does not appear, dissolves the 
marriage relation between the parties, and is entitled 
to full faith and credit in the courts of other States.— 
DUNHAM V. DUNHAM, IIl., 44 N. E. Rep. 841. 


45. EXECUTION—Supplementary Proceedings—Wages 
of City Employee.—The creditors of a fireman cannot, 
by proceedings supplementary to execution, reach the 
wages due him from a municipal corporation for serv- 
ices as such fireman. Itis against public policy to 
permit such legal proceedings to intervene so as to 
prevent the payment to the fireman himself of the 
wages due him for services so rendered.—SaANDWICH 
MANUFG. Co. V. KRAKE, Minn., 68 N. W. Rep. 600. 


46. FEDERAL AND STATE COURTS—Habeas Corpus.— 
The imprisonment of one committed for trial on a 
criminal charge, under State process which jis regular 
and valid in itself, is not rendered illegal, so as to 
justify his release on habeas corpus by a federal court, 
by the fact that the prisoner was brought back from 
another State asa fugitive from justice, by means of 
extradition warrants procured by false affidavits.—IN 
RE MooRE, U. 8. D. C. (Oreg.), 75 Fed. Rep. 821. 

47. FEDERAL CouRTS — Election.—A non-resident, 

who has elected, under Act 1887, § 2, to bring suit ina 
State court, cannot thereafter dismiss such suit with- 
out the consent ofthe defendants therein, and then 
bring suitin a federal court.—HUGHES V. GREEN, U. 
8. C. C. (Colo.), 75 Fed. Rep. 693. 
- 48. FEDERAL CouRTs — Election of Jurisdiction.—A 
non-resident, having elected under Act 1887, § 2, to 
bring suit ina State court, cannot thereafter sue on 
the same cause of action ina federal court.—HUGHES 
Vv. GREEN, U. 8. C. C. (Colo.), 75 Fed. Rep. 691. 

49. FEDERAL CourTs—Jurisdiction of Foreign Corpo- 
rations.—25 Stat. 438, provides that no civil suit shall 
be brought in a federal court against any person by 
any original process or proceedings in any other dis- 
trict than that whereof he is an inhabitant: Held, 
that a corporation of one State cannot be affected by 
an order or writ of injunction issued by a federal court 
in another State.—AVERILL V. SOUTHERN Rr. Uo., U. 8. 
Cc. C. (8. Car.), 75 Fed. Rep. 736. 
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50. FRAUDS, STATUTE OF — Contract of Hiring.—An 
oral contract of employment for a term exceeding one 
year isone ‘‘not to be performed within the space of 
one year from the making thereof,” and is within the 
statute of frauds.--MILAN V. RIO GRANDE & E.P. Ry. 
Co., Tex., 37S. W. Rep. 165. 

51. FRAUDULENT CONVEYANCES.—A transfer by an in- 
solvent debtor to one not a creditor, made to prevent 
the property from being ratably distributed among his 
creditors, is void as to creditors, as a transfer with in- 
tent to delay or defraud them (Civ. Code, § 3439), if the 
transferee had reasonable cause to believe that the 
debtor was insolvent, and was making the transfer 
with such fraudulent intent.—SALISBURY V. BURR, Cal., 
46 Pac. Rep. 270. 

52. FRAUDULENT CONVEYANCES.—A deed and chattel 
mortgage given by a debtor, who was being pressed 
by his creditors,to secure his surety on obligations 
already assumed, and in consideration that the surety 
assume the payment of other debts due by the debtor, 
are not per se fraudulent as tothe other creditors of 
the debtor.—TUDOR Vv. DE LONG, Mont., 46 Pac. Rep. 
258. 

53. FRAUDULENT CONVEYANCES—Insolvent Trustees. 
—Land conveyed to a father in trust for his minor son, 
who pays the consideration with money earned by 
himself, or given to him bythe father, who is then 
solvent, is not subject to the lien of subsequent judg- 
ments against the father, so as to render his voluntary 
conveyance of the land, after becoming insolvent, 
fraudulent as to his creditors.—HAYFORD V. WALLACE, 
Cal., 46 Pac. Rep. 293. 


54. FRAUDULENT CONVEYANCES — Voluntary Convey- 
ance.—Where voluntary conveyances are attacked for 
fraud by plaintiffs, who are admitted to have been 
creditors of the grantor when such conveyances were 
made, the burden rests upon the grantees to prove 
that the grantor retained property sufficient and avail 
able to pay his existing debts.—STATE V. STANCILL, N. 
Car., 25S. E. Rep. 721. 


55. GARNISHMENT.—Under Mill. & V. Code, § 3801, pro- 
viding that a garnishee shall answer whether he is, or 
was atthe time of the garnishment, indebted to de- 
fendant, or had property of his atthe time of service 
ofthe notice, or has at the time of answering, or has 
had at times between such dates, and section 3803, pro- 
viding that all property or debts of the defendant in 
the garnishee’s possession shall be liable to satisfy 
plaintiff's judgment from the service of the notice, or 
from the time they come to his hands, if acquired sub- 
sequent to notice and before judgment,—if either at 
the time of service of the notice, or at the time of an- 
swer, or inthe meantime there isa debt owing from 
garnishee, or property in his hands belonging to the 
debtor, it is seized by the garnishment proceedings .— 
LOCKETT V. BEAVER, Tenn., 37 S. W. Rep. 140. 


56. GARNISHMENT—Exemptions — Wages not Due.— 
Under Laws 1895, p. 388, ch. 192, providing that ‘‘no at- 
tachment or garnishment shall be issued to attach or 
garnishee the future salary or wages of any employee 
or other person, but any such attachment or garnish- 
ment shall only be for salary or wages due at the date of 
service,” wages of an employee of a railroad company, 
which are earned before the date of service of a gar- 
nishment, but which, by his contract of employment, 
are not due and payable, are not subject to garnish- 
ment.—WEAVER V. HILL, Tenn., 37S. W. Rep. 142. 


57. Girt — Fraudulent Conveyances.—A voluntary 
promise onthe part of a husband to assign a life in- 
surance policy to his wife, without delivery of posses- 
sion of the policy, does not constitute a gift to the 
wife, so asto serve as a valuable consideration for 
a note subsequently given by the husband to the wife 
forthe proceeds of the policy, which were collected 
and used by him.—HAYFORD V. WALLACE, Cal., # Pac. 
Rep. 301. 

58. GUARANTY—Construction.—A cause of action does 
not accruejon a guaranty of indemnity against loss, as 





the result of the non-payment of a debt, until it jg q 
shown that the debt is not, by reasonable effort, eo). 
lectible from the principal debtor.—BURTON Vv. DEwey, — 
Kan., 46 Pac. Rep. 325. 

69. GUARANTY—Liability of Guarantor.—The liability 
ofa person guarantying absolutely the payment ofa — 
note in ease of non-payment by the maker at a certain © 
time is fixed bythe default of the principal, without 
the necessity of taking any steps against the principal, — 
—SHROPSHIRE V. SMITH, Tex., 37S. W. Rep. 174. q 


60. Highways — Establishment—Burden of Proof..— 
Generally, the burden of proving an issue lies on the 
party holding the affirmative. Therefore, in an action © 
to restrain county commissioners from removing — 
plaintiff’s fences from land claimed by the commis. © 
sioners to be a highway, the plaintiff alleging that no — 
highway existed, and the defendants alleging that 
there wasa lawfully opened road at the point, the 
burden was on the defendants to establish the exist © 
ence of the highway.—HENRY V. WARD, Neb., 68 N. W. 
Rep. 518. , 


61. HOMESTEAD — Abandoament.—A physician, who 
owned and occupied a homestead of 37 acres lying — 
near a village composed of a dozen families, boughta 
residence in the village, and moved there, in orderto © 
more conveniently locate himself to practice, and re- 
sided there for 13 years, when he sold the town prop- 
erty, and rented a residence in another village, where 
he resided for two years, when he moved back to the 
homestead. While living in such towns he either had ~ 
the homestead cultivated by hired labor, or rented it © 
from year to year, retaining the use of the pasture” 
thereon. During that time he declined to sell the — 
homestead, saying that he intended to keep it asa 
home, and frequently expressed his intention of mov- 
ing back: Held, that there was no abandonmentof © 
the homestead.—FARMER V. HALE, Tex., 37S. W. Rep. © 
164. a 

62. HUSBAND AND WIFE — Community Property.— 
Property in the possession of either husband or wile ¥ 
at the time the marriage is dissolved is presumed to be © 
community property.—MCCELVEY V. CRYER, Tex., 378, 
W. Rep, 175. y 


63. INFANCY — Contracts—Mortgage.—A minor who © 
holds the legal title to land in trust for an adult, under ~ 
an agreement notto convey or incumber it witbout the — 
latter’s consent, can execute a valid mortgage on the © 
land atthe instance and for the benefit of the bene 
ficiary .—DEsS MOINES INS. CO. V. MCINTIRE, Iowa, 68 N. 
W. Rep. 565. 


64. INSOLVENT BANKS — Following Trust Funds.— 
Plaintiff bank sent a New York draft to the C Bank, to 
be deposited to plaintiff’s credit ; and the C Bank whieh 
was insolvent, sent the draft to the N Bank, in New © 
York, to be deposited to its credit. The N Bank ap 
plied the draft to reduce a debt due it by the C Bank, © 
the draft being paid by the drawees, after some delay ~ 
under express directions from plaintiff: Held, that ™ 
Plaintiff was not entitled to payment of the amount of © 
the draft by the receiver of the C Bank as a preferred 
claim, the amount of the assets for distribution among © 
creditors not having been increased in that amount Dy © 
the deposit of the draft.—CiTy BANK OF HOPKINSVILIE- 
Vv. BLACKMORE, U. 8S. C. C. of App., 75 Fed. Rep. 771. 

65. INSURANCE — Award of Appraisers.—In the ab ~ 
sence of fraud or mistake, the written agreement of 
the assured and several insurers for the appraisement ~ 
of a fire loss is the best evidence of the intent of the” 
parties in entering into it.—SPRINGFIELD FIRE & Ma 
RINE Ins. CO. V. PAYNE, Kan., 46 Pac. Rep. 315. : 

66. INSURANCE — Burden of Proof—Occupancy.—li” 
an action to recover on a policy of insurance on an [ce ~ 
house, containing a condition that it should be void ia 
case the building, ‘‘whether intended for occupancy © 
by owner or tenant,” should become vacant and re — 
main unoccupied for 10 days, the question of occl-” 
pancy (if the condition was applicable to such build- q 
ing) was properly submitted to the jury.—DESs MOINES 
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Ick CO. v. NIAGARA FIRE INS. Co., lowa, 68 N. W. Rep. 
600. 

67. INSURANCE COMPANIES—Assessments.—A mutual 
fire insurance company, whose charter merely author- 
izes it to levy assessments to pay demands for losses 
in case the available funds on hand are insufficient, 
has no authority to include in an assessment for a loss 
an amount to create a fund from which to pay future 
losses, and therefore a member’s refusal to pay such 
an assessment does not work a suspension of his pol- 
icy. —FARMERS’ MoT. FIRE Ins. CO. V. KNIGHT, IIl., 44 
N.E. Rep. 834. 

68. INTOXICATING LIQUORS—Construction of Statute.— 
The word “and” in Act March 11, 1895, § 10, declaring 
that its provisions shall apply to sales of spirituous, 
yinous, malt, ‘‘and” other intoxicating liquors will be 
construed as “or,” the word “or” being used in such 
expression in each of the preceding sections, and it be- 
ing necessary to so read the word ‘‘and” to harmonize 
section 10 with the other sections.—STATE V. MYERS, 
Ind., 44 N. E. Rep. 801. 

69. INTOXICATING LIQUORS—Illegal Sales—Liability on 
Bond.—The liability of sureties on the bond of a saloon 
keeper on account of illegal sales is not affected by the 
fact that such sales were made by a bartender, and 
not by the principal in person.—REATH V. STATE, Ind., 
4N.E. Rep. 808. 

7. JUDGMENT AGAINST HUSBAND — Lien on Wife’s 
Property.—A judgment creditor of a married man is 
not entitled to have his judgment made a general or 
specific lien upon the husband’s one-third interest in 
the real property of the wife during coverture. Dur- 
ing such time she is entitled to hold it free from any 
lability on account of his debts, as fully as if she were 
unmarried.—SUDBO V. RUSTEN, Minn., 68 N. W. Rep. 
513. 

71. JUDGMENT—Erroneous and Irregular Judgments. 
—A judgment in an action in which the defendant has 
appeared and answered, rendered on atrialin which 
the court erroneously submitted but one issue to the 
jury, though others were presented by the pleadings, 
is erroneous, but not irregular; and the remedy is by 
appeal, and not by motion at a subsequent term to set 
aside the judgment.—May V. STIMSON LUMBER Co., N. 
Car., 25S. E. Rep. 721. 

72. LANDLORD AND TENANT—Landlord’s Lien.—The 
purchaser of grain from atenant, which is subject to 
a&landlord’s lien for rent, takes it subject to such lien, 
and is liable in damages therefor if it has been con- 
sumed, though he buys in open market in wagon-load 
lots,and pays for it, without knowledge of the tenancy. 
~—FRORER V. HAMMER, Iowa, 68 N. W. Rep. 564. 


7%. LANDLORD’S LIEN ON CROPS.—The statutory lien 


‘given a landlord upon the crops grown or made upon 


a&rented farm exists independently of a seizure upon 
attachment or other process.—SCULLY V. PORTER, 
Kan., 46 Pac. Rep. 313. 

4. LigEN—Livery Stable Keeper—Exemptions.— Where 
ahorse, which is exempt from sale on execution, is 
delivered by the owner to the keeper of a livery or 
boarding stable, with a request to feed and care for 
him, the horse becomes thereby subject to a lien to se- 
ture such feed and keeping, as provided by Gen. St. 
Such statute is not unconstitutional as to 


Rep. 514. 
%. Lire INSURANCE—Certificate of Death.—In an ac- 
tion on a life insurance policy, a physician’s certificate 


| the cause of death, required by the policy to be 


Made with proofs of loss, containing a statement that 
the physician attended insured for certain diseases, is 
Rotconclusive that insured was treated for such dis- 


_ ta86¢s—REDMOND V. INDUSTRIAL BEN. ASSN., N. Y., 44 


















N. £. Rep. 769. 


6, Lire INsURANCE—Incontestable Clause.—A certifi- 
Sate of life insurance was indorsed, ‘‘Incontestable 
one year from date, as provided in the by-laws,” 

and the by-laws provided that “all deaths which shall 





occur within three years from the date of the approval 

of the application, or from date of last revival of said 

certificate, shall be incontestable:” Held, that a claim 

for death occurring over three years from the approval 

of the application, or revival of the certificate, is con- 

testable.—PEOPLE’s MuT. BEN. SOC. V. TEMPLETON, 
Ind., 44 N. E. Rep. 809. 

77. LIMITATIONS—Overflow of Land by Constructing 
Ditches.—A railroad company acquired a right of way 
over plaintiff’s farm, and in 1858 constructed its drains, 
which were proper for the safety of the roadbed; but 
by such drains surface water from land adjacent to 
plaintiff's was diverted, and caused to overflow plaint- 
iff’s cultivated land: Held, that an action for dam- 
ages caused by such overflow, brought in October, 
1894, was not barred by limitations, as to permanent 
damages, or the damages accruing within three years 
prior to issuing the summons, and up to the time of 
the trial.—PaRKER V. NORFOLK, & C. R. Co., N. Car., 
25S. E. Rep. 723. 

78. MANDAMUS TO JUDGE-—Bill of Exceptions.—Man- 
damus will not be granted to a judge to sign a bill of 
exceptions when the return shows willingness on his 
part to sign atrue bill of exceptions, but alleges that 
the bill as presented was not true.—K#ARNEY V. LIVER. 
POOL L. & G. Ins. Co., I. T.,378.,W. Rep. 143. 

79. MASTER AND SERVANT—Death by Negligence.—A 
declaration on the case to recover for personal injuries 
on the ground of negligence jmay charge the 
negligence in different ways in separate counts 
to meetthe evidence without being objection- 
able as containing different causes of action, and 
such a count may be added by amendment after the 
cause of action has become barred by limitation.— 
SwIFT & Co. v. FOSTER, IIl., 44 N. E. Rep. 837. 

80. MASTER AND SERVANT—Fellow-servant.—The fore- 
man of a gang of men employed by a railroad com- 
pany, and engaged in quarrying rock, and transporting 
it over the company’s road for its use, who has full 
power to carry out the work, and to employ, discharge 
and control such men, is not a fellow-servant of such 
employees, though such foreman is under the direc- 
tion of the road master of the division of the road on 
which such men are employed.—MCDONOUGH V. GREAT 
NORTHERN Ry. Co., Wash., 46 Pac. Rep. 334. 

81. MASTER AND SERVANT—Fellow-servants.—A sec- 
tion hand is a fellow-servant of the section boss and of 
an engineer employed by the same company.—Hast- 
INGS V. MONTANA UNION Ry. Co., Mont., 46 Pac. Rep. 
264. 

82. MASTER AND SERVANT — Injuries to Servants— 
Knowledge of Defects.—Where the master orders a 
servant to perform certain work, the latter has a right 
to assume that the master, with his superior knowl- 
edge, will not expose him to unnecessary peril, and, 
though such servant has some knowledge of the dan- 
ger, his right of recovery will not be defeated if, in 
obeying the order, he acts with the degree of prudence 
which an ordinarily prudent man would exercise un- 
der the circumstances.—ILLINOIS STEEL CO. Vv. SCHY- 
MANOWSEI, Ill., 44 N. E. Rep. 876. 

83. MASTER AND SERVANT—Negligence of Master.—A 
railroad company which employs a crew of compe- 
tent men to repair a bridge, under a proper plan of 
construction and with safe materials, is not liable for 
injury to an experienced bridge workman, caused by 
stepping on a plank which had been laid over the ties 
on the bridge during his temporary absence there- 
from, and had, without the knowledge of the foreman, 
been left unfastened.—ALLEN V. GALVESTON, H. & 8. A. 
Ry. Co., Tex., 378. W. Rep. 171. 

84. MECHANICS’ LiENS—Apportionment of Indebted-' 
ness.—Where jbuilding material has been ordered for 
the construction of several houses on a certain tract 
of land, which, before all of the material has been de- 
livered, or a lien filed, is subdivided according to the 
number of houses, the lien must be apportioned and 
charged pro rata against the houses.—BLANCHARD V. 
FRIED, Ill., 44 N. E. Rep. 880. 
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85. MECHANICS’ LiENS—Notice—Property Subject To. | vided that interest should run on such amount only” 99. NE 
—An investment company wrote H that it would sell | from the date of the note, and that as to sums after. —_ 
him acertain lot for $8,500 payable in five years, and wards drawn or received by complainant interest ite 
would loan him $5,500 on a building to be erected onit, should run from the respective dates, “said note and decayed 
the money to be paid 30 days after the building was | the amount due thereon to be regulated according to laced 
completed and satisfactory proof given thatthere were | this agreement:” Held, that the collateral agreement a aon 
no mechanics’ liens or prior mortgages. H went into showed that the note and mortgage were given to ge. cident ; | 
possession, and commenced the erection of a building | cure the present indebtedness and future advances, the det 
on the lot and one adjoining. The company advanced and not for the purpose of being negotiated for com. to have 
part of the $5,500 as the work progressed, and paid the plainant’s benefit.—MINCHROD Vv. ULLMANN, IIl., 44N, does no 
balance to H 30 days after it was completed. It then E. Rep. 864. 


bridge.- 
executed a deed to H, reciting a consideration of $14,- 92. MORTGAGES — Foreclosure — Junior Mortgagee.— pep. 089 
000, and took back a trust deed securing the same sum: 


n Where a senior mortgagee forecloses and takes pos. 100. N’ 
Held, that the investment company was not the | .ocsion without making a junior mortgagee a party, A 
‘‘owner” of the lot conveyed by it to H when the build- | 414 the latter has no knowledge of the foreclosure, oe: 
ing was erected, within the meaning of Acts 1889, ch. the junior mortgagee cannot be deprived of his right P 
103, requiring notice of mechanics’ liens to be given after p 


to foreclosure and sale under the power in his mort- but trie: 
nn owner.—RaGOn Vv. HowangD, Tenn., 378. W. Rep. | gage, and be compelled to redeem from the sale under aise 


the senior mortgage, under penalty of the payment of £0. R. 
86. MECHANIC’s LIEN — Unrecorded Assignment of | costs, thereby giving the senior mortgagee, in effect, a Rep. 811 
Mortgage.—One who acquires a mechanic’s lien on | judgment of strict foreclosure against the junior mort- ge 
property does not thereby become a purchaser, and he | gagee, though the junior mortgagee’s lien is merely iol. WN 
is charged with notice of all liens or conveyances af- | nominal, the prior lien being for a sum exceeding the The pri 
fecting it, whether recorded or not; and where the | value of the land.—_DENTON V. ONTARIO COUNTY Nat. Se not 
holder of an unrecorded assignment of a bond and | Bank, N. Y., 44N.E. Rep. 781. the foo 
mortgage was not made a party to an action to fore- 98. MORTGAGES — Record — Index. — The index ofa peter | 
close a mechanic’s lien on the property, though his mortgage giving the name of the mortgagor and mort- — : 
assignor was made a party, he is not concluded by &@ | jasee, together with a description of the land, but de- — 
decree in such action, entered after the recording of | fective for failure to show whether the figures of the i. 
his assignment.—NasHva TRusT Co. v. W. 8. EDwakDs description refer to section and township, or block and _ 


MANUFG. CO., Iowa, 68 N. W. Rep. 587. lot, is yet sufficient to render the record constructive 102. P. 
87. MONEY JUDGMENT.—A ‘‘judgment forthe recovy- | notice to subsequent purchasers.—MALBON vy. GROW, who use 
ery of money” is one which adjudges a defendant, | Wash., 46 Pac. Rep. 330. bis ow! 
either as an individual or in a representative capacity, 94, MUNICIPAL BONDS — Subrogation.—Where couaty eenecnt 
absolutely liable to pay a sum certain to the plaintiff, | bonds issued in exchange for county warrants are de on the fi 
and awards execution therefor, and which may be | clared void because issued, in violation of law, within pe par 
fully satisfied by the defendant by paying into court | a year after the organization of the county, one who partner 
the amount adjudged, with interest and costs; and | purchased such bonds is entitled to be subrogated to Ben on 
the fact that the judgment does not involve the per- | the rights of the holders of the warrants for which the gm **°®-: 
sonal liability of the defendant is immaterial.—FULLER bonds were issued.—IRVINE V. BOARD OF COM’RSOF © 103. P. 
Vv. AYLESWORTH, U.S. C. C. of App., 75 Fed. Rep. 694. KBARNEY County, Kan., U.S. C. C. (Kan.), 75 Fed. Rep, estate i 
88. MORTGAGE — Assumption of Mortgage Debt.— | 765. quired | 
When the grantee of mortgaged premises assumes and 95. MUNICIPAL CORPORATION — Building Ordinance— N.J., 35 
agrees to pay the mortgage debt, as a part ofthe pur- | Delegation of Authority. — The power given a city 104. P. 
chase price, without specifying any time for payment, | council by the city and village act (3 Starr & O. Ann. on a not 
no cause of action accrues against him until the debt | St. p. 191, art. 5)to direct the location of livery stables, eral ot! 
assumed becomes due and payable according tothe | and regulate their use and construction, is not dele Raine of 
contract of the original parties.—-CARNAHAN V. LLOYD, | gated to owners of lots by an ordinance declaring it pnts cls 
Kan., 46 Pac. Rep. 323. unlawful to keep, in a block in which two-thirds of the ing par 
89. MORTGAGE — Subrogation. — A lien on the undi- buildings are devoted to exclusive residence purposes, several 
vided interest of an heir in decedent’s lands for money | 2 livery stable, unless the owners of a majority of the agree ti 
tdvanced by the estate to redeem from mortgage fore- lots in such block consent of the location.—CITY OF share tl 
closure attaches to the separate interest of such heir | CHICAGO vy. STRATTON, Ill., 44.N. E. Rep. 853. constitr 
after partition.—GREEN v. BROWN, Ind., 44 N. E. Rep. 96. MUNICIPAL CORPORATIONS—Delegation of Powers * ments d 
805. —Sale of Bonds.—A charter which commits to the city ship.—¢ 
90. MORTGAGE — Vendor and Purchaser — Bona Fide | council, by name, the entire control of the city’s 105. P 
Purchasers.—The maker of a note gave a deed of trust | finances, with power to issue and sell bonds, cannot the own 
to secure the same on land belonging to the payee, delegate to the mayor authority to sell such bonds at tor anot 
who immediately sold the note to plaintiff, and when his discretion as to price.—BLarIR V. City OF WACO, U. the latt. 
the same was five years past due arranged through an | §8.C. C. of App., 75 Fed. Rep. 800. for the 
agent to sell the land to defendant. The trust deed 97. MUNICIPAL CORPORATIONS—Negligence — Danger- applyin 
was noted on the abstract examined by defendant, but | ous Streets.—A city is liable for the death of a boy 0 turns o 
the payee subsequently wrote a statement on said ab- years old by drowning, caused by falling from a 8éc entitled 
stract that he was the legal holder of the note, and | tion of wooden sidewalk which he was using as a raft the ple 
that he acknowledged payment thereof, and satisfac- upon a pond of water within the corporate limits,& Rep. 771 
tion of the trust deed, whereupon defendant con- | part thereof being ina public street, and part upon 106. P 
cluded the purchase: Held, that defendant was a bona | private property; it being shown that such accumula of attor 
fide purchaser, without notice of plaintiff’s equitable | tion of water was occasioned by the negligence of thé intend” 
lien on the land as against the payee of the note.— |} city in grading said street and constructing a storm manage 
BARRETT V. BAKER, Mo., 37S. W. Rep. 131. sewer therein.—CITY OF OMAHA V. RICHARDS, Neb., 68 age, wo 
91, MORTGAGES — Collateral Agreement — Future Ad- | N. W. Rep. 528. confer | 
vances. — Complainant, as manager of defendant’s 98. MUNICIPAL CORPORATIONS — Sewers. — A special — hote in 
business, was indebted to him in the sum of $12,500, assessment for the construction of a sewer is not valid their p: 
though it was expected that his share of the profits against property not abutting on the sewer, unless 4 Was giv 
would wipe out the indebtedness. Complainant gave | drainage district embracing such property has been ~ tracted 
defendant his note for $20,000, secured by mortgage. created which will drain into it, or some provision has erty.—¢ 
A collateral agreement was entered into, reciting that been made which will eventually effect such connec 107. P 
the note and mortgage were given to secure com- | tion.—GUARANTEE & TRUST CO. Vv. CITY OF CHICAGO, purcha: 
plainant’s present indebtedness to defendant, and pro- Ill., 44 N. E. Rep. 832. the for 
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9. NEGLIGENCE—Defective Bridge.—In an action for 
personal injuries caused by a defective highway 
pridge, a complaint alleging that the bridge ‘‘became 
decayed, shaky, out of repair, timbers rotten and dis- 
placed, so that it was obviously defective and danger” 
ous continuously for more than a year prior to the ac 
cident; that defendant could have readily discovered 
the defective and dangerous condition in ample time 
to have made repairs and prevented said accident,”— 
does not show that plaintiff was negligent in using the 
pridge.—HOMAN V. FRANKLIN County, Iowa, 68 N. W. 
Rep. 559. 


10. NEGLIGENCE—Proximate Cause—Railroad Cross- 
ing.—A defect in a gate ata railroad crossing is not 
the proximate cause of an injury received by one who, 
after passing by the gate, seesatrain approaching, 
put tries to cross the track, and gets his foot caught, 
and is consequently injured by the train.—BALTIMORE 
£0. R. Co. v. ANDERSON, U.S.C. C. of App., 75 Fed. 
Rep. 811. 

101. NEGOTIABLE NOTES — Bona Fide Purchasers.— 
The prima facie case arising from the mere possession 
ofanote negotiable at a bank, placed by statute on 
the footing with foreign bills of exchange, that the 
holder is a bona fide holder for value and before ma- 
turity, is not overcome by a showing ofa failure of 
consideration, so as to require the holder to introduce 
evidence to prove himself a bona fide holder.—MCCaRTY 
y. LOUISVILLE BANKING Co., Ky., 37S. W. Rep. 144. 


102. PARTNERSHIP — Creation of Trust. — A partner 
who uses the firm money to pay for improvements on 
his own land, with his copartner’s knowledge and 
consent, charging such fund to his individual account 
onthe firm books, becomes the individual debtor of 
the partnership, not a trustee therefor, and his co- 
partner cannot follow the fund, and have it declared a 
lien on the improvements. — LASSITER V. STAINBACK, 
WN. Car., 25S. E. Rep. 726. 

103. PARTNERSHIP — Real Estate. — Partnership real 
estate is regarded as personalty, so far as it is re- 
quired to pay firm debts.—MoLINEAUX V. RAYNOLDS, 
N.J.,35 Atl. Rep. 536. 


104. PARTNERSHIP — What Constitutes.—In an action 
on a note signed by one person, against him and sey- 
eral other persons alleged to be partners, under the 
name of the person signing the note, in which defend- 
snts claimed that the partnership, if any, was a min- 
ing partnership, it was error to charge that where 
several persons associate themselves together, and 
agree to contribute funds for, and to bear losses and 
share the profits of, the business, ‘‘such an association 
constitutes a general partnership,” since such ele- 


' Ments do not absolutely constitute a general partner- 


ship.—CONGDON V. OLDS, Mont., 46 Pac. Rep. 261. 

15. PLEDGE — Rights of Owners — Waiver. — Where 
the owner of stock which has been wrongfully pledged 
foranother’s debt notifies the pledgee of his title, and 
thelatter, after the pledgor has made an assignment 
for the benefit of creditors, sells the stock, and, after 
applying the proceeds to his claim against the pledgor, 
turns over the balance to the assignee, the owner is 
entitled to recover the amount of such balance: from 
the pledgee.— LE MARCHANT V. MOORE, N. Y.,44.N. E. 
Rep. 770. 

106. POWER OF ATTORNEY — Construction.—A power 
attorney to an agent authorizing him to “super- 
intend” property of his principals, and to “preserve, 
Manage, sell, and dispose of’ the same, and to “man- 
age, work, sell, and dispose of” other property, did not 
confer authority on the agent to execute a promissory 
tote in the name of his principals, or to mortgage 
their property to secure the same,though the note 
Wasgiven in settlement of an antecedent debt con- 
tracted by the agent in the management of the prop- 
tty. GOLINSKY V. ALLISON, Cal., 46 Pac. Rep. 295. 

107. PRINCIPAL AND AGENT—Authority of Agent.—A 
Purchaser of land subject to a lease, who permitted 
the former owner to collect the rents, which he paid 





over to her from time to time, thereby recognized him 
as her agent, and was bound by an authority given by 
him to the tenant to sell grain, and such authority 
operated as a waiver of her lien forrent on the grain 
so sold.—WILSON V. FONES, Iowa, 68 N. W. Rep. 588. 


108. QUIETING TITLE—Constructive Notice—Bona Fide 
Purchaser.—Proceedings in the probate court for the 
sale of a decedent’s land, showing a petition for its 
sale to pay debts of decedent, and the sale of the land 
in pursuance of such petition, is not constructive 
notice, to a subsequent bona fide purchaser from the 
heirs, of the unrecorded administrator’s deed.— 
ROBERTSON V. WHEELER, IIl., 44 N. KE. Rep. 870. 


109. QUO WARRANTO—Removal from City Office.—The 
proper remedy of one removed from a city office by 
the mayor is by quo warranto proceedings against the 
incumbent appointed as his successor, and in such 
proceedings the court may inquire into the sufficiency 
of the charges and findings upon which the removal 
was made.—STATE V. KIRKWOOD, Wasb., 46 Pac. Rep. 
331. 

110. RAILROAD COMPANY — Defective Appliances— 
Negligence.—A railroad company which undertakes 
to haul a foreign car, and has an opportunity to in 
spect it, is negligent if it fails to discover and repair 
dangerous defects in the coupling appliances.—BENDER 
v. Sr. Louis & S. F. Ry. Co., Mo., 378. W. Rep. 133. 

111. RAILROAD COMPANY — Street Railroads—Negli- 
gence.—The fact that, just before deceased drove over 
a horse-railway track at a street crossing in the dusk 
of evening, a car moving along the near track inter- 
vened between deceased and the car by which she was 
struck, which was coming in the opposite direction on 
the further track, makes the question of contributory 
negligence one of fact for the jury.—THORESEN V. La 
CROSSE CiTy Ry. Co., Wis., 68 N. W. Rep. 548. 

112. RAILROAD COMPANY — Street Railway — Negli- 
gence.—In an action against a street railway company 
for personal injuries, the fact that plaintiff was negli- 
gent in attempting to cross defendant’s track in front 
of a car approaching from behind, in a collision with 
which plaintiff's wagon was overturned, will not pre- 
vent a recovery for injuries received on account of de- 
fendant’s negligence in restarting the car after it had 
come to a full stop after the collision, and again strik- 
ing the wagon as plaintiff was attempting to extricate 
himself.—MCDIvITT Vv. Des MOINES ST. R. Co., Iowa, 
68 N. W. Rep. 595. 

113. RAILROAD COMPANIES—Crossings—Contributory 
Negligence.—A person crossing a railroad track on a 
public highway has aright to assume that the signal 
required of the company at such points by statute 
will be given.—HARPER V. BARNARD, Iowa, 68 N. W. 
Rep. 599. 

114. RELIGIOUS SOCIETIES—Capacity to Sue.—Trustees 
of a non-incorporated religious association have legal 
capacity to sue in equity in behalf of such association, 
if not as trustees as members thereof.—CALLSEN V. 
Hope, U.S. D. C. (Alaska), 75 Fed. Rep. 758. 

115. RELIGIOUS SOCIETIES—Charitable Trusts.—W here 
property is {conveyed in trust for a certain church 
parish, a limitation that,on such beneficiary ceasing 
to exist in union with the diocese, the property shall 
be held in trust for another parish, is valid.—PARISH 
OF CHRIST CHURCH V. TRUSTEES OF DONATIONS AND 
BEQUESTS FOR CHURCH PURPOSES, Conn., 35 Atl. Rep. 
552. 

116. REMOVAL OF CAaUsES—Separable Controversy.— 
Where the cause of action is joint or several, and 
plaintiff elects to treat it as joint, no one of defendants 
can treat the suit as against him as severable for the 
purpose of removal.—BROWN Vv. COXE Bros. & Co., U. 
8. 0. C. (Wis.), 75 Feds Rep. 689. 

117. REPLEVIN—Right to Possession.—Where mort- 
gagors of a lot-remove a house from it after sale of the 
lot on foreclosure of the mortgage, replevin by the 
purchaser to recover the house will not lie before the 
period of redemption has expired and he is entitied 
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to possession.—PEOPLE’S SAv. BANK OF FRESNO V. 
JONES, Cal., 46 Pac. Rep. 278. 

118. SALE — Sufliciency of Evidence.—fhe fact that 
goods sold are charged onthe seller’s books to an- 
other than the one to whom they are delivered is not 
conclusive evidence that such other was the real pur- 
chaser, but is open to explanation.—LANE V. TURNER, 
Cal., 46 Pac. Rep. 290. 

119. SALE — False Representations.—In the purchase 
of stock from a bank, the purchuser may rely onthe 
yearly published statement of the bank as to its condi- 
tion, which, if false, will authorize a recovery from the 
bank of the damages suffered by the purchaser.— Ex- 
CHANGE BANK OF KENTUCKY V. GAITSKILL, Ky., 37 S. 
W. Rep. 160. 

120. SALE—Warranty.—A promise by the seller, in a 
bill of sale of a stallion guarantying him to be a 
breeder, that, on satisfactory proof that heis not a 
breeder, the seller will give anotherin exchange for 
him,on his being delivered ata certain place, limits 
the buyer’s remedy, in the absence of a refusal of the 
seller to comply with such agreement.—FIRSsT NAT. 
BANK OF FT. COLLINS Vv. HUGHES, Cal., 46 Pac. Rep. 
272. 

121. SCHOOLS AND SCHOOL DISTRICTS — Contracts by 
Officers,—A contract by the president and secretary ofa 
school district does not bind the district, unless ex- 
pressly authorized by the board of directors in session, 
or ratified thereby.—WEIR FURNACE CO. v. INDEPEND- 
ENT SCHOOL DIsT. OF SEYMOUR, WAYNE COUNTY, Iowa, 
68 N. W. Rep. 584. 

122. SPECIFIC PERFORMANCE — Contract to Make De- 
vise.—Where the object of a suit in equity is to secure 
the specific performance of an alleged parol contract 
to leave the estate of a foster parent to the child, the 
rule is that the agreement must be clearly established 
by satisfactory proofs. Such proofsdo not exist in 
uncertain and unnecessary inferences.—MCTAGUE V. 
FINNEGAN, N. J., 35 Atl. Rep. 542. ; 

123. TAXATION — State Board of Equalization.—The 
State board of equalization was empowered by Const. 
art. 12, §15,to ‘‘adjust and equalize the valuation of 
the taxable property among the several counties of 
the State.” Section 9 limits the rate of taxation to be 
imposed for State purposes: Held, that the State 
board of equalization was without power to increase 
proportionately the valuation of the property inthe 
several counties of the State, and thereby increase the 
aggregate total.—WALLACK V. STATE BOARD OF EQUAL- 
IZATON, Mont., 46 Pac. Rep. 266. 

124. TELEGRAPH COMPANIES—Taxation.—The provid. 
ion of Act March6, 1893, § 11, that ifa telegraph com- 
pany refuse to pay a tax against it,aud action there- 
for be brought, as authorized, in the name of the State 
by the attorney-general, judgment shall include a pen- 
alty of 50 per cent. of the amount of the tax, is not in- 
valid.—WESTERN UNION TEL. CO. Vv. STATE, Ind., 44.N. 
E. Rep. 793. 

125. TRADE-NAME — Transfer.—T, who had profitably 
conducted a banking business for 15 years under the 
name ofthe ‘‘Bank of Tomah,” made a voluntary as- 
signment of ‘fall and singular” his “lands, tenements, 
hereditaments, appurtenances, goods, chattels, prop- 
erty and effects of every kind and description,’ and 
the assignee thereafter conveyed to plaintiffs the 
“building, fixtures, good will, and the name of the 
‘Bank of Tomah,’ thereby intending to sell and convey 
all the rights and privileges appertaining to said bank- 
ing business enjoyed by” T “while conducting said 
banking business inthe city of Tomah:” Held, that 
plaintiffs thereby acquired the exclusive right to the 
trade-name.—BANK OF TOMAH V. WARREN, Wis., 68 N. 
W. Rep. 549. 

126. TRESPASS—Venue.—An action of trespass for an 
injury to real estate must be brought inthe county 
where the real estate is situated.—GRACE V. Cox, Ind., 
44.N. E. Rep. 813. 

127. TRIaL—Jury.— Where the court, on the trial of a 
case triable by the court, submits certain issues to the 





jury, it is in its discretionto disregard any verdict 
which the jury may render.—HORNBROOK V. POWELL, 
Ind., 44 N. E. Rep. 802. 

128. TRIAL — Second Verdict — New Trial.—Whereg 
second verdict has been rendered on substantially the 
same issues of fact in favor of the same party, the rule 
of discretion applicable tothe first ground of anew 
trial does not apply; and if at the last trial there wag 
nothing objectionable in the rulings of the presiding 
judge, and the evidence, though conflicting, supported 
the second verdict, it should not be set aside.—Lewi 
Vv. EQUITABLE MOrT. Co., Ga., 258. E. Rep. 728. 


129. TrRusT DEED—Release.—A trust deed executed to 
secure the payment of notes for the price of the land 
covered by the trust deed provided that the land might 
be subdivided, and that on payment of a certain sum, 
or more, at any time, on the indebtedness secured 
thereby, a part of the premises should be released 
therefrom, and further provided for the manner of 
determining the amount of such release: Held, that 
the fact that no subdivision was made until after the 
purchaser made paywents on said indebtedness did 
not deprive him of the right to a release based upon 
the payments made before such subdivision.—LaAng y, 
ALLEN, Ill., 44 N. E. Rep. 831. 


130. TRUSTS — Parol Agreements.—Where title to 
lands is received by the grantee under a verbal agree- 
ment to hold part of it in trust for another, the parol 
trust is void, underl Starr & C. St. p. 1200, which de 
clares that ‘‘all declaration or creations of trusts or 
confidences of any lands” shall be manifested by some 
writing signed by the party to be charged.—ELLIs¥. 
HILL, Ill., 44 N. E. Rep. 858. 


131. VENDOR AND PURCHASER—Outstanding Title—As- 
sumption.—One who buys land for much less than its 
market value, with the agreement to assume the risk 
ofan outstanding claim toa portion thereof, cannot 
purchase such claim, which has never been judicially 
established, and obtain credit therefor when sued by 
the vendor’for the purchase price.—COx V. JOHNSOS, 
Ky., 37S. W. Rep. 154. 

132. VENDOR AND PURCHASER—Rights and Remedies. 
—In an executory contract for the sale of real estate, 
equity treats the vendor as the trustee of the pur 
chaser, andthe purchaser asthe trustee of the pur 
chase money forthe vendor. This rule rests upon the 
doctrine that equity considers that done which ought 
to be done.—HENDRIX Vv. BARKER, Neb., 68 N. W. Rep. 
631. 

138. W1LL—Defeasible Estate—Death without Issue.— 
Testator, after having used expressions which, though 
containing no words of inheritance, would, standing 
by themselves, have given a fee-simple absolute to his 
two grandsons, added a provision ‘‘that the property 
willed by me to the said grandchildren should be held 
in common, and, if either of them should depart this 
life without leaving living issue, then and in that case 
the survivor, or the heirs of his body, shall inberit all 
the property and estate devised to both of them:” 


Held, that the latter words referred to a death either — 


before or after testator’s death, and that each grand 
son took a base or determinable fee, defeasible by his 
death without living issue, leaving the other grandson 
surviving.—FiRsT NAT. BANK V. Dg Pauw, U.S. 0. C. 
(Ind.), 75 Fed. Rep. 775. 

134, WILLS—Action to Set Aside.—One may maintain 
an action to set aside a probated will, though nota 
heir, but claiming under a prior, unprobated will, 
which by her petition she claims to be entitled to pro 
bate.—KOSTELECKY V. SCHERHART, Iowa, 68 N. W. 
Rep. 591. ’ 

135, WILLS—Revocation — Presumption.—Where one 


_makes a will, and retains custody of it, the presump 


tion is, if it cannot be found after his death, that he 
destroyed it, with ‘intention of revoking it; hence it is 
incumbent on one claiming the contrary to overcome 
the presumption.—GARDNER V. GARDNER, Pa., 9 Atl. 
Rep. 558. 
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